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he Taft-Hartley Act, since ifs

inception, has provided labor

and management with the

legal mechanism to peaceably

resolve industrial conflict with
minimal gevernmental intervention.'!
Through the process of collective bar-
gaining, an integral component of the
Talt-Hartley Act, employers and employ-
ecs have been given the ability to jointly
and mutually determine working condi-
tions and the terms and conditions of
employment.* However, scveral statutes,
such as the Equal Pay Act, Title VII of
the Civil Rights Act of 1964 and the
Fair Labor Standards Act, have placed
progressive limitations upon labor and
management’s ability to bargain. Each
statute has establshed a statutory mini-
murn benefit, either in terms of wage
rates or equalily of employment oppor-
tunitics, which may nol be abrogated by
a coliective bargaining agreement.

In 1990 the Americans with Dis-
abilities Act (ADA) was signed into Jaw.
Title 1 of the ADA specifically prohibits
private employers [rom discriminaling
against qualified handicapped or disabled
individuals in terms of employment
opportunities.” This statute, additionally,
provides that employers, if necessary,
must reasonably accommodate unless
they can establish that such accommo-
dation would create an undue hardship
disabled employees who are capeble of
performing the essential functions of a

job in order to allow them to continue

working.” In this respect and scveral
others, the ADA has come info direct
conflict with labor management obliga-
tions under the Taft-Hartley Act. The
ADA has created a statutory obligation
to reasonably accommoedate disabled
cmployees which is independent and
potentially contrary 1o labor-management
coflective bargaining obligations. Hence,
the ADA varies from the progressive fed-
eral statutes Hsted above which simply
provide certain minimum statutory
entitlements which collective bargaining
agrecments may not vary.

In this articie 1 intend to explore
both the nature of this potential conflict
and its possible resolution. In so doing,
I will examine several decisions under
the ADA’s predecessor statute, the
Rehabilitation Act of 19735 (0 ascertuin
whether this conflict was successfully
resolved under that statute. The legishy
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tive history of the ADA will also be con-
sidered to determine whether this issuc
was adequately addressed by Congress,
Finally, the practical application of the
statute will be focused upon with an
emphasis on recenl arbitration decisions
and a recent administrative guideline
promulgated by the National Labor
Relations Board.

I. ANALYSIS

An analysis of the potential conflicts
between the Taft-Hartley Acl and the
ADA must have as its point of departure
a review of the requirements of both
statutes. The Taft-Hartley Act, §§ 8(a)3
and &{d), require that collective negotia-
tion lirst take place between an employee
representative and the employer who has
exciusively recognized that representa-
tive before the terms and conditions of
cmployment may be modified (assum-
ing, of course, wages. hours or other
mandatory bargaining ilems are ¢on-
cerned). Additionally, under Talt-
Hartley, the provisions of a collective
bargaining agreement may not be

' Title 229 US.C. § 151, Decloration of
Palicy for the ToftHarlley Act provides:
it is hereby declored to be the

policy of the United Siates to eliminate
the couses of cerlain substantial ob-
struclions 1o the free flow of commerce
and to mitigate and eliminate thess ob-
siructions when they have occurred by
encouraging the practice and proce-
dure of collective bargaining and by
Fro?ecfing the exercise by workers of
ult freedom of associotion, seif-organi-
zation, and designation of representa-
tives of their own choosing, for the pur-
pose of negotiating the terms and con-
ditions of their employment or ather
mutual aid or protection.

2 Title 29 U.5.C. § 157, Right of employ-
ees as 1o organization and colleclive borgain-
ing provides:

Employees sholl have the right o
self-organization, to form, jain, or as-
sist kabor organizations, lo bargain
collectively through representatives of
their own choosing, and io engage in
other concerled wctivities for the pur-
pose of collective bargoining. ..and
shall also have the right o refrain from
any or ofl of such activilies except io
the extent thot such right moy be of
fected by an agreement requiring
membership in a labor organization as
a candition of employment as autho-
rized in section 158{a}{3) of this title.
{uly 5, 1935, c. 372, § 7, 49 Stat.
452; June 23, 19047, ¢. 120, Title |, §
101, 61 Stot. 140

* See Alexander v. Gardner-Denver Co.,
415 U.5. 36 {1974, which provides that
stalutory rights and remedies under Title Vi
exist independently from the provisions of &
collective bargaining agreement. See also,
Barrentine v. Arkonsas Best Freight System
fnc., 15 F.2d 1192 (8th Cir. 1980). From
the decisions in these cases it is obvious that
collective bargaining ogreements moy not ob-
rogote or modify employer obligations created
by these external laws.

“ Tille | of the ADA, 42 US.C.

§ 12112(a} provides that:

No employer, employment agency,
fabor organization or joint tabor-man-
agement committee shall discriminale
against o qualified individual with o
disability ... in reﬁord to iob applice-
tion procadures, the hiring, advence-
ment or discharge of employees, em-
ployee compensation, job training,
UI'ICT other terms, conditions and privi-
leges of employment.

§ EEOC regulations provide that:

The ADA requires reosonable ac-
commodations fo the known physical
or mental limitotions of o qualified op-
plicant as a mecns of overceming un-
necessary borriers that prevent or re-
slrict employment (ﬁ)pértunilies for oth-
erwise qualified individuals with dis-
abilities, unfess it can show thai the ac-
commodalions would impose an undue
hardship on the business, 42 USC. §
12112(b)5)(A). EEOC § 3.1}

¢ Tifle 29 U.5.C. §§ 7C1.794.
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changed without the explicit consent of
both parties 1o the agreement.” On the
other hand, the ADA requires covered
cmployers to make reasonable accom-
modations to the known physical or men-
tal limitations of otherwise qualified
employees or applicants for emploeyment,
untess it can be proven that such an
accommodation would impose an undue
hardship upon the employer.

In order 1o cffectuate an accommo-
dation, the ADA may be interpreted to
require an employer to unilaterally
modify the terms and conditions of the
employment situation without first con-
sulting the employees” exclusive bargain-
ing representative.® Such a unilateral
charge may subject (he employer to the
filing of unfair labor practice charges.
An unfair labor practice charge may also
be filed or a breach of contract action
under Taft-Hartley § 301 initiated if the
employer. by implementing an accom-
modation, ignores the provisions of a
written collective bargaining agrecment.
For example, an accommaodation may
involve shifting a handicapped employee
to “lighter work” duties in violation of
collectively eslablished seniority rights.
ILis this situation that a potential conflict
between Tafl-Hartiey and the ADA i3
most probable.

II. REHABILITATION ACT OF
1973

The ADA's reasonable accommo-
dation requirement is contained wilhin
its predecessor statute, the Rehabilitation
Act of 19737 An examination of this
piece of legislation and relevant inter-
prelative case law may provide insight
inlo Lhe possible harmonization of the
ADA with the Taft-Hartley Act.

The Rehabilitation Act was promul-
galed hy Congress in order to provide
greater vocational training and rehabili-
tation for handicapped individuals. its
primary focus was on increasing federat
support for vocational rehabilitation [or
such individuals. However, the Rehabili-
tation Act’s provisions only apply lo the
federal government of to employers who
receive federal Munding. Hence. it was
not until the ADA was enacted that
employment discriminaiion againsl
handicapped individuals was prohibited
generally in the privaie seclor.

A review of several cases decided
under the Rehabditation Act reveals that
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federal courts have been cxtremely
reluctant 10 ajlow a reasonable accom-
modation which would abridge the rights
of employees under a coliective bargain-
ing agreement. It can be concluded with
some degree of confidence that the terms
of a collective bargaining agreement take
precedence over an employer’s obliga-
iion (o reasonably accommodale a
disabled employee who is covered by
the Rehabilitation Act.

For example, in Deaubert v. U.S.
Postal Service, 733 F.2d 1367 (i0th Cir.
1984), a disabled employee requested
that the responsibilitics of her job be
altered so that she would only be
required 1o perform “light duty.” (Ms.
Daubert suffered from & degenerative
spinal disease which prevented her from
lifiing heavy objects.) Under the senior-
ity provisions of the collective bargain-
ing agreement Ms. Daubert was covered
by, only employees with five years or
Hore expericnee were allowed to be

transferred to Yight duty. Unfortunately,
Ms. Daubert had been employed with
the Postal Service for less than two years.
Thus, rather than granting her request
for an accomimodation, the Postal Service
terminated her since she was no longer
capable of handling the responsibilitics
of her position.

The Tenth Circuit affirmed the dis-
missal of Dauberl’s complaint since com-
pliance with the terms of the Postal
Service's national agreement was con-
sidered a legitimate business Teason jus-
tifying plaintiff’s discharge. Farthermore,
since plaintiff could no fonger perform
the heavy lifting required by her prior
position, she could no Jonger be consid-
ered adequately qualified for her origi-
nal job assignment. Clealy, the circuit
court viewed the ernployer’s cbligations
under its collective bargaining agreement
to be paramount to the reasonabie
accommedation reguirement of the
Rehabilitation Act.

The Fourth Circuit decided similarty
in Carter v. Tisch, 822 F.2d 465 {4th
Cir. 1987). ln Carter, an employee who
had developed asthma and was no Tonger
capable of performing his regular dutics
as custodian sought a permanent light
duty custodial position. The employer
refused to permit plaintifl to engage in
Jight duty since he had failed to meet
the prereguisite seniorily requirements.
Suil was initiated when the employer
refused to accommodate the plaintiff by
granting his request for light duty.

The court agreed with the
employer’s position and held that the
employer’s obligation {0 provide a
disabled employee with a reasonable
accommodation would not be permitied
to override the provisions of a collective

7 Tifle 29 U.S.C. § 158(d).

& If the employer negotiates o reasonable
accommodation wilh the handicapped ndi-
vidual directly rather than with the employee’s
certified bargaining repraseniative, this may
also violate TaltHariley's prohibition on direct
negotialion between employer and employes
where the employes is represented by an ex
clusive bargoining agent. TefiHortley § Slal.,
29 USC. § 159(al.

% When draffing the ADA, Congress in-
corporated into it many of its standards of dis-
crimination contained within the Rehebilitalion
Acl including the employer’s responsibility to

rovidle o reasonable accommodation. In fact,
the EEOC inferpretive Guideline on Title ! of
the ADA indicates that cose law developed
under the Rehcbilifotion Act will be generally
applicoble under the ADA. 29 CFR. §
1030,
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bargaining agreement itsell unless it
could be conclusively demonstrated that
the agreement had as ils objective dis-
critnination against the disabled. In this
respect, so long as the seniority agree-
ment at issue could be shown 1o be bona
fide, a handicapped employee would not
have an actionable right against an
employer who refused to reasonably
accommodate him or her in a manner
which violated the seniority agreement.!?
Since the colieclive bargaining
agreement’s senjority provision was
determined to be bona fide in Carter,
the circuit court affirmed the dismissal
of the complaint,

Nevertheless, the Supreme Court
has held that the Rehabilitation Acl in
fact docs affirmatively require an
cmployer Lo reasonably accommodate an
“otherwise gualified” employee with a
handicap." School Board of Nassau
County v. Arline, 480 U.S. 273, In this
regard, the Supreme Court has held that
“aithough employers are not reqinred to
find another job for an employee who is
not qualified for the job he or she was
[originally] doing, they cannot deny an
employee alternative employment oppor-
funities reasonably avaiiable under the
employer’s existing policies.” Id. at 289
n 19.12

From our review of decisions
rendered under the Rehabilitation Act, #t
may be concluded that though an
employer has an alfirmalive obligation
to effect a reasonable accommodation,
where such accommodation would con-
flict with the established terms of a col-
lective bargaining agrecment the
reasonable accommodation requirement
will be pre-empted. Furthermore, if case
law under the Rehabilitation Actis used
as precedent for determinations under the
ADA, it is apparent that the ADA’s rea-
sonable accommodation provision would
also he pre-empted by Taft-Hartley bar-
gaining obligations. In order to deter-
mine whether such a pre-emption is what
Congress actually intended, we now wrn
our attention to the legislative history of
the ADA.

IH. ADA’S LEGISLATIVE HISTORY

Initially, it should be noted that the
legistative history of the ADDA provides
that the law under the Rehabilitation Act
should be used as & model for enforcing
the ADA. This is revealed in a portion
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of the ADA’s legislative history which
states that:

In the compromise bill, the
applicable Section 504 regula-
tions [Rehabilitation Act], 42
C.F.R. 84.12, has been incorpo-
rated almost in fully in the
statute, to ensure the factors that
have been used in these and
other Section 504 cases continie
to apply. i

[1]n the employment section,
the ADA basically extends the
provisions of section 504, of the
Rehabilitation Act to private
entitics... Section 504 is a very
brief provision, which has been
explicated by regulations and
case law over the past vears. The
sponsors of the ADA wished to
create a clear and comprehen-
sive statute that would set forth
all of the relevant non-discrini-
nation provisions in one place.
‘FThe intent is still to track
Section 504--but, at the same
time, to create a statute that can
stand on its own and not be
dependent on incorporation by
reference to regulations issued
under section 504.

Hence, this portion of the ADA’s legis-
lative history would tend to support the
argument that the reasonable accommo-
dation requircment should yield to the
“more important” concerns of the Taft-
Hartley Act since this is what case law
provides under the Rehabilitation Act.
However, the Senate Report, in a
discussion regarding the resolution of the
conflicting demands of the Taft-Hartley
Act and the ADA, indicates that the duty
of an employer or a covered enlity to
abide by ADA Title I should not be
affected by any inconsistent term of a
collective bargaining agreement to which
it is a party." Thus, as general rule, a
covered entity will not be permitted to
use a collective bargaining agreement as
a sword to allow it to do what the ADA
would otherwise prohibit it from doing.
The House Report further indicates that
though the terms of a collective bargain-
ing agreement may be considered (o
determine whether or not an accommao-
dation is reasonable the agreement would

not be conclusive, The House Report
states:

The collective bargaining
agreement conld be relevant ...
in determining whether a given
accommodation is reasonable.
For example, if a collective
bargaining agreement reserves
certain jobs for employees with
a given amount of seniority, it
may be considered as a factor in
determining whether it is a
reasonable accommodation to
assign an employee with a
disability without seniority to the
job, However, the agreement
would not be determinative on the
issue.)’ [Emphasis added].

The Senate Report atso indicates that the
seniority provisions of a collective bar-
gaining agreement would notl necessar-
ily be determinative of whether an
accommodation which violates sentority
would be considered unreasonable.

As shown, though some portions of
the ADA’s legislative history seem Lo
suggest that, as with the Rehabilitation
Act, the terms of a collective bargaining
agreement would be considered sacro-
sanct, other portions of its legislative his-
tory indicate that in some instances the
provisions of a collective bargaining
agreement might be subordinated to the
important policy concerns of the ADA.
Hence, the ambiguous legislative history
of the ADA provides little guidance for
the resolution of this dilemma.

© Thys, the Rehabilitation Act is similer to
Tifle Vil in the respect that the provisions of o
bono fide seniority plans are exempt from this
stotute’s requirements. 42 U.S.C. §
2000{e}&2)c[‘w}. It may be anticipated that the
ADA will be interpreted to have this
exemplion as weﬁ:}even though it is silent on
this matter.

" See 29 CF.R. § 18613704 for the con-
tent of the Rehabilitation Act's reasonable ac-
commodation requirement.

2 4t myst be odmitted that an alternative
employment opportyrity might not be consid-
ered reasonably available to an employese as
a reasonable occommodation if it would vie-
late the specific terms of o coliective bargain-
ing agreement.

1 egislotive History of Public Law 101
336, The Americans with Disabilities Act, Vol-
ume 3 of 3, 101t Cong., 2nd Sess., Serial
No. 102-C, al pp. 2219.2220, 2332.

“ Senale Report No. 116, 101st Cong.,
15t Session 32 {1989].

1 H.R. Rep. No. 485, 101 Cong. 2d Ses-
sion, pt 2 at 63.
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Uttimately, it must be recognized
that the legislature envisioned that the
conflict between Taft-Hartley and the
ADA would be averted by mutual nego-
tiation between labor and management
for a reasonable accommodation
provision in their collective bargaining
agreement. In this regard a recent
commentator on the House Report’® has
remarked:

A second period anticipated
by Congress {ollows the expira-
tion of the old (pre-Act) agree-
ment and begins with the
negotiation of a new agreement
which would [contain a reason-
able accommodation provision].
With such a provision in place,
the employer would face no
conflict and thus would have no
need for reliance on a contrary
term in an agreement to avoid
the duty to undertake reasonable
accommodation. The union also
would have no need for reliance
on the provision to avoid
reasonable accommadation
because the term was bargained
for and presumably, the union
gained something in return. The
negotiation of an accommoda-
tion provision can be thought of
as the ideal, in that it permits
hoth the employer and the union
to effectnate their responsibili-
ties under the ADA without
undermining collective rights
under the agreement, 7

In actual practice, the possibility that
reasonable accommodalion provisions
will actually be agreed to between labor
and management in order to address the
concerns of the Taft-Hartley Act and the
ADA remains to be scen.

FV. ARBITRATION DECISIONS
Since the legislative history of the
ADA is ambiguous, the ultimate resolu-
tion of the tension between the demands
of the ADA and the Taft-Hartley Act
will be feft up o the courts. However,
since the ADA is a relatively new statule,
no discernible trend can as of yet be
determined from a review ol court deci-
sions.'s Therefore, we are relegated 10 a
review of several arbitration opinions,

which have taken the requirements of
the ADA into consideration, in order to
speculate how this statute will actaally
be applied in practice.”

The first arbitration case considered
is Wateraus Company v. International
Association of Machinists and Aerospace
Workers, District Lodge 77, 100 LA
(BNA) 278, Jan. 4, 1993, In the Wateraus
Company arbitration, an employee
grieved his employer’s refusal to allow
him to return to work after his recovery
from carpel tunnel syndronte and spinal
surgery. Afler the grievant had recov-
ered from his injuries, a qualifited reha-
bilitation consultant (QRC) wasg retained
to determine the prospect of gricvant
returning to full employment as a
“Hydrant Asscmbler 117 The QRC
determined that grievant was capable of
retwrning to work but would only be able
to perform limited job functions. The
cmployer refused to reinstate the grievant
since il required an employee who was
able to perform all the duties associated
with the Hydrant Assembler I position.

The arbitrator ordered the reinstate-
ment of the grievant and required that
he be returned to work at a position
consistent with the work restrictions oul-
lined by the QRC. Furthermore, the
parties were directed to negotiale the
specific job functions that the grievant
would perform and the pay he would
receive. Finally, the arbitrator awarded
the grievant full back pay, seniority
rights, and benefits,

This decision had as its basis two
provisions within the collective bargain-
ing agreement at issue. These provisions,
in twn, had their roots in the require-
menis of the ADA. The first provision,
directly modeled on the ADA. provided
that there be no discriminalion in the
administration of the contract because
of an employee’s physical impainment.
The effect of this clause was a direct
prohibition on disparalc treatment
between physically and non-physically
impaired employees. The second clause
was a modified reasonable accommoda-
tion provision.® it mandated that the par-
lies negotiate in regard to any employee
who s or becomes handicapped and is
unable to perform the work duties
assigned in the usual manner.

Though the ADA wag nol men-
tioned or considered by the arbitrator, it
is clear that this law had a pronounced

effect upon the parties to the collective
bargaining agreement as shown by the
two contractual clauses reviewed above.
This decision is noteworthy because the
exislence of these contractual clauses
demonstraic a possible means by which
obligations under the Taft-Harlley Act
and the ADA may be simultancously sat-
isfied. However, if the contract had not
had these provisions, it would be fair to
assume that the decision’s outcome
might have been different. The arbitra-
tor most likely woukl have considered
only lhe existing lerms of the contract
and not the ADA.

Another noteworthy arbitration de-
cision is Cleveland Electric Hlisninai-
ing Company v. Utility Workers of
America, Local 270, 100 LA (BNA)
1039. This arbitration concerned a
mechanic who was discharged from
employment after he sustained a self-
inflicted gunshol wound 0 his head.

'¢ Senate Report No. 116, 101t Cong.,
Vst Session 32 {1989).

17 Such a provision in a collective bar-
gaining ogreement might be one thot “allows
on employer 1o take cﬁ actions necessory fo
comply with this legislation.” See, Senale Re-
port No. 116, 101st Cong. 15t Session 32
{1989). HR. Rep. No. 485, 1015t Cong., 2d
Session, pt 2, af 63. However, such a c?ouse
might juslify an employer to ignore with impu-
nity any of a collective borgoining
agreement’s provisions so long as this was
done for the scke of providing o disobled em-
ployee with a reasonable accommodation.
However, it does nol appear realistic to be-
lieve that a union would meke such o large
concession in order to promote the policy ad-
vanced by the ADA. Furthermore, to do 50
might violate the union’s duty of fair represen-
tation owed o ifs members. See, Reasonable
Accommodation and the Collective Bargaining
Agresment Under the Americans with Disabili-
ties Act of 1990; 1991 Det. C. Low Review
925.

'8 However, dicla in a recenl federal court
decision hos already recognized thal the ADA
may not provide a remedy which would re-
quire an employer fo reassign ¢ handicopped
employee if such reassignment would contre-
vene the terms of a collective bargaining
agreement. Aldrich v. Sullivan, M.D., 800 F.
Supp. 1197, 1203 n.7 (DL 1992).

¥ Utilization of arbitrotion awords to de-
termine the proctical application of the ADA
may not be sufficient for this purpose since or-
bitrators are only bound by the requiremants
of the collective borgaining agreement itself
and not by the requirements of external low.
The true application of the ADA in practice
will only be shown once federal case law is
created.

¢ The reasonable accommodation provi-
sion was “modified” in the sense that it only
required the parties 1o negotiale over the
lerms of a passible reasonoble eccommode-
tion, It did not authorize the employer lo uni-
aterdily implement one.
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Though he had completely recovered from
his injury he had sustained a neurological
mjury which rendered him incapable of
satisfying the position’s poll-climbing re-
quircrnents. The employer discharged this
gricvant alter a summary investigation had
revealed thal “no reasonable accommo-
dation could be made” to allow grievant
Lo overcome his limitations.

The collective bargainmg agreement
which covered the terms and conditions
of grievanl’s employment provided that
“an emplioyee who is incapacitated for his
regular work as a result of a non-work
related compensable injury, shali be placed
at any work he can do.”” Apparently, the
employer contended that since there was
1o stilable work available for this em-
ployee, the only option it had, rather than
allow him to remain in a position that
clearly placed him in danger, was 1o dis-
charge him.

The arhitrator, in granting the
gricvani relief, relied upon both the terms
of the collective bargaining agreement and
the demands of the ADA. The arbitrator
conciuded that the employer had not made
its job search with the good faith objec-
tive of making an accommodation 1o the
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grievant as it had severely limited the
available positions considered. Therefore,
the arbitrator mandated that the employer
engage in a good faith search for a suit-
able position for the grievant and medi-
cally evaluate him further to ascertain his
curtent ability to handle available work
assignments.

It should be noted that the arbitralor
addressed the senionity issue by holding
that his decision was nol meant (o over-
ride or jeopardize the seniority rights of
other employees. Hence, though a true
goad faith effort to reasonably accomumo-
date grievant was required, the ultimate
accomumodation chosen could not be one
which violated the parameters of the
collective bargaining agreément.

The final arbitration award
considered, Burge Corp, v. United
Paperworkers Internationad Union Local
1568, 96 LA (BNA) 105 December 7,
1990, is a pre-ADA decision. Tt involved
a grain elevator operator who has sustained
a severe hearing Joss. Since bis impaired
hearing no longer allowed him to safely
condoct his duties, the gricvant was
bumped into a lower labor utility classifi-
cation. A grievance was filed by the union
since it believed that the grievant had a
ievel of seniority that required he remain
in his current position.

The union, in arguing its position,
relied upon the prohibition against cm-
ployee discrimination contaired in the
ADA. The employer countered that the
ADA was irrelevant because its effective
date had not yet occurred and, more im-
portantly, that the labor arbitrator could
only base his decision upon the terms of
the collective bargaining agreement and
not external law.

The arbiator denied the grievance
based upon the employer’s arguments and
the fact that grievant’s hearing loss ren-
dered hitn totally incapable of operating a
grain elevator. This decision may be dis-
tinguished from the prior case, however,
for two reasons. The decision was ren-
dered before the ADA’s effective dale and
the grievant was actually piaced in a more
suitable position. In effect, he had been
reasonably accommodated.

From these decisions, it is cbvious
that an arbitrator will limit the scope of
mquiry when dealing with the discharge
and reinstatement of a handicapped em-
ployee to the exact terms of the coliective
bargaining agreement at issue. The ADA
will only be considered when it buttresses
the actual provisions of the agreement.

CONCLUSION
It is clear from this discussion that
an cffective resolution to the conflict be-

tween the ADA and the Taft-Hartley Act
can only be accomplished by the parties
to a collective bargaining agreement dur-
ing the course of their negotiations for
new agrecment. IUis af this time that they
have the ability o insert into the agree-
ment provisions which would require ad-
diticnal negotiation and accominodation
when confronting the special concerns of
handicapped employees.

Finally, it should be noled that though
the actual implementation of the ADA siill
remains © be seen, the NLRB bas re-
cently promulgated a memorandum of
understanding between the general coun-
sei of the NLRB and the EEOC which
provides for coordination belween these
twe administrative bodies when address-
ing conflicts between the ADA and the
Taft-Hartley Act.” This memorandum, in
short, requires joint deferral between the
NLRB and EEQC if charges are filed at
either administrative body which impli-
cate possible violations of both the Tafl-
Hartley Act and the ADA. This mutual
understanding between the EEOC and the
NLRB wilt do much {o promote and har-
monize the important concerns involved
in both the ADA and the Taft-Hartley Act.
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