THE EFFECT ON COLLECTIVE BARGAINING
OBLIGATIONS OF STATUTORY DUTIES
UNDER THE ADA TITLE 1

By Harvey S. Marr*

The Taft-Hartley Act, since its inception, has provided
iabor and managementwith the legal mechanismic peace-
ably resolve industrial conflict with minimal governmental
intervention.! Through the process of collective bargain-
ing, an integral component of the Taft-Hartley Act, employ-
ers and employees have
been given the ability to
jointly and mutually de-
termine working condi-
tions and the terms and
conditions of employ-
ment.2 However, several
statutes, such as the
Equal Pay Act, Title VHi of
the Civii Rights Act of
1964 and the Fair Labor
Standards Act, have
placed progressive limi-
tations upon labor and
management's ability to
bargain. Each statute has
established a statutory
minimum benefit, either
in terms of wage rates or equality of employment opportu-
nities, which may not be abrogated by a collective bargain-
ing agreement.?

In 1990 the Americans with Disabilities Act {(ADA) was
signed into taw, Title | of the ADA specifically prohibits
private employers from discriminating against qualified
handicapped or disabled individuals in terms of employ-
ment opportunities.® This statute, additionally, provides
that employers, if necessary, must reasonably accornmo-
date (unless they can establish that such accomimodation
would create an undue hardship) disabled empioyees who
are capable of performing the essential functions of ajob in
order to aliow them to continue working.5 In this respect
and several others, the ADA has come into direct conflict
with labor management obligations under the Taft-Hartiey
Act. The ADA has created a statuiory obligation to reason-
ably accommodate disabled employees which is indepen-
dent and potentially contrary to labor-management collec-
tive bargaining obligations. Hence, the ADA varies from the
progressive federal statutes listed above which simply
provide certain minimum statutory entittiements which col-
lective bargaining agreements may not vary.

in this article | intend to explore both the nature of this
potential conflict and its possible resolution. in so doing, |
witf examine several decisions under the ADA’s predeces-
sor statute, the Rehabilitation Act of 1973,% to ascertain
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whether this conflict was successiully resolved under that
statute. After doing so, the legislative history of the ADA will
be considered to determine whether this issue was ad-
equately addressed by Congress. Finaily, the practical
application of the statute will be focused upon with an
emphasis on recent ar-
bitration decisions and a
recent administrative
guideline promuigated
by the National Labor
Relations Board.

Analysis

An analysis of the
potential conflicts be-
tween the Taft-Hartley
Act and the ADA must
have as its point of de-
parture a review of the
requirements of both
statutes. The Taft-Hart-
ley Act, §§ 8(a)5 and
8(d), require that collective bar-gaining first take place
between an empioyee representative and the employer
who has exclusively recognized that representative before
the terms and conditions of employment may be modified
{assuming, of course, wages, hours or other mandatory
bargaining items are concerned). Additionally, under Taft-
Hartley, the provisions of a collective bargaining agree-
ment may not be changed without the explicit consent of
both partiestothe agreement.7 Onthe otherhand, the ADA
requires covered employers to make reasonable accom-
modations to the known physicai ot mental limitations of
otherwise qualified employees or ap-plicants for employ-
ment, unless it can be proven that such an accommaodation
would impose an undue hardship upon the emptoyer.

Inorderto effectuate an accommodation, the ADA may
be interpreted to require an employer to unilaterally modify
the terms and conditions of the employment situation
without first consulting the employees’ exclusive bargain-
ing representative.® Such a unilateral charge may subject
the employer to the filing of unfair fabor practice charges.
An unfair labor practice charge may also be filed or a
breach of contract action under Taft-Hartiey § 301 initiated
if the employer, by implementing an accommodation, ig-
nores the provisions of a written collective bargaining
agreement. For example, an accommodation may involve
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shifting a handicapped employee to “lighter work™ duties in
violation of collectively established senicrity rights. It is in
this situation that a potential conflict between Taft-Hartley
and the ADA is most probable.

Rehabilitation Act of 1973

The ADA’s reascnable accommodation requirementis
contained within its predecessor statute, the Rehabilitation
Act of 1973.9 An examination of this piece of legislation and
relevantinterpretative case law may provide insightinto the
possible harmonization of the ADA with the Tafi-Hartley
Act.

The Rehabilitation Act was promulgated by Congress
in order to provide greater vaocational training and rehabili-
tation for handicapped individuats. Its primaty focus was on
increasing federal support for vocational rehabilitation for
such individuals. However, the Rehabilitation Act's provi-
sions only apply to the federal government or to employers
who receive federal funding. Hence, itwas not untilthe ADA
was enacted that employment discrimination against handi-
capped individuals was extended generally to the private
sector.

A review of several cases decided under the Rehabili-
tation Act reveals that federal cours have been extremely
~ reluctant to require a reasonable accommaodation which
wouid abridge the rights of employees under a collective
bargaining agreement. It can be concluded with some
degree of confidence that the terms of a collective bargain-
ing agreement take precedence overan employer’s obiiga-
tion to reasconably accommodate a disabled employee who
is covered by the Rehabilitation Act.

For example, in Daubert v. U.S. Postal Service,10 a
disabled employee requested that the responsibilities of
her job be altered so that she would only be required to
perform "light duty.” (Ms. Daubert suffered from a degen-
eralive spinal disease which prevented her from lifting
heavy objects.) Under the senicrity provisions of the collec-
tive bargaining agreement Ms. Daubert was covered by,
only employees with five years or more experience were
allowed to be transferred to light duty. Unfortunately,
Ms. Daubert had been employed with the Postal Service
for less than two years. Thus, rather than granting her
request for an accommodation, the Postal Service termi-
nated her since she was no longer capable of handling the
responsibilities of her position.

The Tenth Circuit affirmed the dismissal of Daubert’s
complaint since compliance with the terms of the Postal
Service's national agreement was considered a legitimaie
business reason justifying plaintiff's discharge. Further-
more, since plaintiff could no fonger perform the heavy
litting required by her prior position, she could no longer be
considered adequately qualified for her original job assign-
ment. Clearly, the circuit court viewed the employer’'s obii-
gations under its collective bargaining agreement to be
paramount to the reasonable accommodation requirement
of the Rehabilitation Act.
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The Fourth Circuit decided similarly in Carterv. Tisch. 11
tn Carter, an employee who had developed asthma and
was no fonger capable of perfarming his regular duties as
custodian sought a permanent ight duty custodial position.
The employer refused to permit plaintiff to engage in fight
duty since he had failed to meet the prerequisite seniority
requirements. Suit was initiated when the employer re-
fused to accommodate the plaintiff by granting his request
for light duty.

The court agreed with the employer's position and held
that the employer's obligation to provide a disabled em-
ployee with a reasonable accommodation would not be
permitied to override the provisions of a collective bargain-
ing agreement unless it could be conclusively demon-
strated that the agreement had as its objective discrimina-
tion against the disabled. In this respect, so long as the
seniority agreement at issue could be shown to be bona
fide, a handicapped employee would not have an action-
able right against an employer who refused to reascnably
accommodate him or her in a manner which violated the
seniority agreement.’2 Since the collective bargaining
agreement’s seniority provision was determined to be bona
fide in Carnter, the circuit court affirmed the dismissal of the
complaint.

Nevertheless, the U.S. Supreme Court has held that
the Rehabilitation Act in fact does affirmatively reguire an
employer to reasonably accommodate an “otherwise quali-
fied” employee with a handicap.'® In this regard, the
Supreme Court has held that "although empioyers are not
required to find ancther job for an employee who is not
qualified for the job he ot she was [originally] daing, they
cannot deny an employee alternative employment oppor-
tunities reasonably avaitable under the employer’s existing
policies.”14

From our review of decisions rendered under the
Rehabilitation Act, it may be concluded that under the
Rehabilitation Act, though an employer has an affirmative
obligation to effect a reasonable accommodation, where
such accommeodation would conflict with the established
terms of a collective bargaining agreement the reasonable
accommodation requirement will be pre-empted. Further-
more, if case law under the Rehabilitation Act is used as
precedent for determinations under the ADA, it is apparent
thatthe ADA’s reasonable accommeodation provision would
also be pre-empted by Taft-Hartley bargaining obligations.
In order 1o determine whether such a pre-emption is what
Congress actually intended, we now turn our attention to
the legislative history of the ADA.

ADM’S Legislative History

Initially, it should be noted that the legistative history of
the ADA provides that the law under the Rehabilitation Act
should be used as a model for enforcing the ADA. This is
revealed in a portion of the ADA’s legislative history which
states that:

(Continued on Page 8)
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In the compromise bill, the applicable Section 504
regulations [Rehabilitation Act], 42 C.F.R. 84.12,
has been incorporated almost in fully in the statute,
to ensure the factors that have been used in these
and cther Section 504 cases continue to apply.

* * *

{lIn the employment section, the ADA basically
extends the provisions of section 504, of the Reha-
bifitation Act to privale entities. . . Section 504 is a
very brief provision, which has been explicated by
regulations and case law over the past years. The
sponsors of the ADA wished to create a clear and
comprehensive staiute that would set forth all of
the reievant non-discrimination provisions in one
place. The intentis still to track Section 504 — but,
atthe same time, to create a statute that can stand
on its own and not be dependent on incorporation
by reference to regulations issued under section
504,15

Hence, this portion of the ADA’s legislative history
would tend to support the argument that the reasonable
accommedation requirement should yield to the “more
important” concerns of the Taft-Hartley Act since this is
what case law provides under the Rehabilitation Act.

However, the Senate Report, in a discussion regarding
the resolution of the conflicting demands of the Taft-Hartley
Act and the ADA, indicates that the duty of an employer or
a covered entity to abide by ADA Title | should not be

affected by any inconsistent {erm of a coliective bargaining

agreement to which itis a party.'® Thus, as general ride, a
covered entity will not be permitted to use a collective
bargaining agreement as a sword to allow it to do what the
ADA would otherwise prohibit it from doing. The House
Reportfurtherindicates that though the terms of a collective
bargaining agreement may be considered to determine
whether or not an accommeodation is reasonable the agree-
ment would not be conclusive. The House Report states:

The collective bargaining agreement couid be rel-
evani. . . .in determining whether a given accom-
maodation is reasonable. For exampie, if a collec-
tive bargaining agreemend reserves certain jobs
far employees with a given amount of seniority, it
may be considered as a factor in determining
whether it is a reasonable accommodation {¢ as-
sign an employee with a disability without seniority
to the job. However, the agreement would not be
determinative on the issue.'” [Emphasis added).

The Senate Report aisc indicates that the seniority
provisions of a collective bargaining agreement would not
necessarily be determinative of whether an accommoda-
tion which violates seniarity would be considered unrea-
sonable.8

As shown, though some portions of the ADA’s legisia-
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tive history seem to suggest that, as with the Rehabilitation”

Act, the terms of a coliective bargaining agreement woudd
be considered sacrosanct, other portions of its legislative
history indicate that in some instances the provisions of a
collective bargaining agreement might be subordinated to
the important poficy concerns of the ADA. Hence, the
ambiguous legislative history of the ADA provides little
guidance for the resolution of this dilemma. '
Ultimately, it must be recognized that the legislature
envisioned that the conflict between Taft-Harlley and the
ADA would be averted by mutual negotiation between labor
and management for a reasonable accommodation provi-
sion in their collective bargaining agreement. in this regard
arecent commentator on the House Report has remarked:

A second period anticipated by Congress folfows
the expiration of the old {pre-Act} agreement and

. begins with the negotiaticn of a new agreement
which would [contain a reasonable accommoda-
tion provision]. With such a provision in place, the
employer would face no conflict and thus would
have no need for reliance on a contrary term in an
agreement to avoid the duty to undertake reason-
able accommodation. The union aiso would have
no need for reliance on the provision to avoid
reasonable accommodation because the term was
bargained for and presumably, the union gained
something in return. The negotiation of an accom-
modation provision can be thought of as the ideal,
in that it permits both the employer and the union
to effectuate their responsibilities under the ADA
without undermining collective rights under the
agreement.'?

tn actual practice, the possibility that reasonable ac-
commodation provisions will actually be agreed to between
labor and managementin order to address the concerns of
the Taft-Hartley Act and the ADA remains to be seen.

Arbitration Decisions

Since the legislative history of the ADA is ambiguous,
the ultimate resolution of the tension between the demands
of the ADA and the Taft-Hartley Act will be left up to the
courts. However, since the ADA is a relatively new statute,
no discernible trend can as of yet be determined from a
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review of court decisions.20 Therefore, we are relegated to
a review of several arbitration opinions, which have taken
the requirements of the ADA into consideration, in order to
spech:Eate how this statute will actually be applied in prac-
tice.

The first arbitration case considered is Wateraus Com-
pany v. International Association of Machinists and Areo-
space Workers, District Lodge 77.22 In the Wateraus Com-
pany arbitration, an employee grieved his employer’s re-
fusal to allow him to return to work after his recovery from
carpel unnel syndrome and spinal surgery. After the griev-
ant had recovered from his injuries, a qualified rehabitita-
tion consultant (QRC) was retained to determine the pros-
pect of grievant returning to full employment as a “Hydrant
Assembler 11.” The QRC determined that grievant was
capable of returning to work but would only be able to
perform limited job functions. The employer refused to re-
instate the grievant since it required an employee who was
able to perform all the duties associated with the Hydrant
Assembler Il position.

The arbitrator ordered the reinstatement of the grievant
and required that he be returned to work at a position
consistent with the work restrictions outlined by the QRC.
Furthermore, the parties were directed to negotiate the
specific job functions that the grievant would perform and
. the pay he would receive. Finally, the arbitrator awarded
the grievant full back pay, seniority rights, and benefits.

This decision had as its basis two provisions within the
collective bargaining agreement at issue. These provi-
sions, in turn, had their roots in the reguirements of the
ADA, The first provision, directly modeled on the ADA,
provided that there be no discrimination in the administra-
tion of the contract because of an employee’s physical
impairment. The effect of this clause was a direct prohibi-
tion on disparate treatment between physically and non-
physically impaired employees. The second ciause was a
modified reasonable accommodation provision.22 It man-
dated thai the parties negotiate in regard to any employee
who is or becomes handicapped and is unable to perfarm
the work duties assigned in the usual manner.

Though the ADA was not mentioned or considered by
the arbitrater, it is clear that this law had a pronounced
effect upon the parties to the collective bargaining agree-
ment as shown by the two contractual clauses reviewed
above. This decision is noteworthy because the existence
of these clauses demonstrate a possible means by which
obligations under the Tafi-Hartley Act and the ADA may be
simultaneously satisfied. However, if the coniract had not
had these provisions, it would be fair to assume that the
decision’s outcome would have been different. The arbitra-
tor most likely would have considered only the existing
terms of the contract and not the ADA,

Another noteworthy arbitration decision is Cleveland
Electric liluminating Company v. Ulility Workers of America,
Local 270.2% This arbitration concerned a mechanic who
was discharged from employment after he sustained a self-
inflicted gunshot wound to his head. Though he had com-
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pletely recovered from his injury he had sustained a neuro-
logical injury which rendered himincapable of satisfying the
position’s poll-climbing requirements. The employer dis-
charged this grievant after a summary investigation had
revealed that "no reasonable accommodation could be
made” to allow grievant to overcome his Emitations.

The collective bargaining agreement which covered
the terms and conditions of grievant’'s empioyment pro-
vided that “an employee whois incapacitated for his reguiar
work as a result of a (non-work related compensable
injury), shall be placed at any work he can do.” Apparently,
the employer contended that since there was no suitable
work availabie for this employee, the only option # had,
rather than allow him to remain in a position that clearly
placed him in danger, was to discharge him.

The arbitrator, in granting the grievant relief, relied
upcn both the terms of the collective bargaining agreement
and the demands of the ADA. The arbitrator concluded that
the employer had not made its job search with the good
faith objective of making an accommeodation to the grievant
as it had severely limited the available positions consid-
ered, Therefore, the arbitrator mandated that the ermnployer
engage in a good faith search for a suitable position for the
grievant and medically evaluate him further to ascertain his
current ability fo handle available work assignments.

It should be noted that the arbitrator addressed the
seniority issue by holding that his decision was not meant
to override or jeopardize the seniority rights of cther em-
ployees. Hence, though a irue good faith effort to reason-
ably accommodate grievant was required, the ultimate
accommodation chosen could not be one which violated
the parameters of the collective bargaining agreement.

The final arbitration award considered, Burge Corp. v.
United Paperworkers International Union Local 1568,2% is
a pre-ADA decision. It involved a grain elevator operator
who has sustained a severe hearing ioss. Since his im-
paired hearing no longer atlowed him to safely conduct his
duties, the grievant was bumped info a lower fabor utility
classification. A grievance was filed by the union since it
believed that the grievant had a level of seniority that
required he remain in his current position.

The union, in arguing its position, relied upon the
prohibition against employee discrimination contained in
the ADA. The employer countered that the ADA was
irrelevant because its effective date had not yet occurred
and, more importantly, that the labor arbitrator could only
base his decision upon the terms of the coflective bargain-
ing agreement and not external law.

The arbitrator denied the grievance based upon the
employel’s arguments and the fact that grievant's hearing
loss rendered him totally incapable of operating a grain
elevator. This decision may be distinguished from the prior
case, however, for two reasons. The decision was ren-
dered before the ADA’s effective date and the grievant was
actuaily placed in a more suitable position. In effect, he had
heen reasonably accommodated.

Fromthese decisions, itis chvicus that an arbitrator will

{Continued on Page 10)
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limit the scope of inquiry when dealing with the discharge
and reinstatement of a handicapped employee to the exact
terms of the coflective bargaining agreement at issue. The
ADA will only be considered when it buitresses the actual
provisions cf the agreement.

Conciusion

itis clear from this discussion that an effective resolu-
tion to the conflict between the ADA and the Taft-Hartley
Act can only be accomplished by the parties to a collective
bargaining agreement during the course of their negotia-
tions for a new agreement. It is at this time that they have
the ability to insert into the agreement provisions which
would require additional negotiation and accommodation
when confronting the special concerns of handicapped
employees.

Finally, it should be noted that though the actual
implementation of the ADA still remains to be seen, the
NLRB has recentty promulgated a memorandum of under-
standing between the general counsefofthe NLRB and the
EEOC which provides for coordination between these two
administrative bodies when addressing conflicts between
the ADA and the Taft-Hartley Act.28 This memorandum, in
short, requires joint deferral between the NLRB and EEOC
if charges are filed at either administrative body which
implicate possible violations of both the Taft-Hartley Act
and the ADA. This mutual understanding between the
EEQOC and the NLRB will do much to promote and harmo-
nize the important concerns involved in both the ADA and
the Taft-Hartley Act.

Endnotes

1. Titte 220 U.S.C. § 151, Declaration of Policy for the Taft-Hartley Act
provides:

Itis hereby declared to be the policy of the United States
1o efiminate the causes of certain substantial obstruc-
tions to the free flow of commerce and to mitigate and
eliminate these obstructions when they have occurred
by encouraging the practice and procedure of collective
bargaining and by protecting the exercise by workers of
full freedom of association, seff-organization, and desig-
nation of representatives of their own choaosing, for the
purpose of negotiating the terms and conditions of their
employment or other mutual aid or protection.

2. Title 28 U.S.C. § 157, Right of employees as to organization and
collective bargaining provides:

Employees shall have the right 1o self-crganization, to
form, join, or assisttabororganizations, tobargain coliec-
tively through representatives of their own choosing, and
to engage in other concerted activities for the purpose of
coilective bargaining. . .and shall also have the right to
refrain from any or all of such activities except to the
extent that such right may be affected by an agreement
requiring membership in & labor organization as a condi-
tion of employment as authorized in section 158(a)(3} of
this tite. (July 5, 1935, ¢. 372, § 7, 49 Stat. 452; June 23,
1947, ¢. 120, Title |, § 101, 61 Stat. 140.)
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See Alexander v. Gardner-Oenver Co., 415 U.S. 36 {1974), which
provides that statutory rights and remedies under Title VY exist
independently from the provisions of a coliective bargaining agree-
ment. See alse Barentine v. Arkansas Best Freight System Inc.,
618 [.2d 1220 (7th Cir. 1980}. From the decisions in these cases it
is obvious that collective bargaining agreements may not abrogate
or madify employer obligations created by these external laws.
Title | of the ADA, 42 U.8.C. § 12112(a) provides that:

No employer, employment agency, labor organization or
joint {abor-management committee shall discriminale
against a qualified individual with a disability. . .in regard
to job application procedures, the hiring, advancement
ordischarge of employees, employee compensation, job
training, and other terms, conditions and privifeges of
employment.

EEOC reguiations provide that:

The ADA requires reascnable accommodations to the
known physical or mental limitations of a qualified ap-~
plicant as a means of overcoming unnecessary barriers
thal prevent or restrict employment opportunities for
otherwise qualified individuals with disabifities, unless
it can show thal the accommedations would impose
an undue hardship on the business, 42 U,5.C.
§12112{b)(5){A). (EEOCC § 3.1).

Title 29 U.5.C. §§ 701-794.

Title 29 L.S.C. § 158(d).

If the employer negotiates a reascnabie accommodation with the
handicapped individual directly rather than with the employee's
certified bargaining representative, this may afso violate Taft-Hartley's
prohibition on direct negotiation between employer and employee
where the employee is represented by an exclusive bargaining
agent. Taft-Hartley § 8(a), 28 U.S.C. § 159(a).

When drafting the ADA, Congress incorporated into it many of its
standards of discrimination contained within the Rehabilitation Act
including the employer's responsibility to provide a reasonable
accommodation, In fagt, the EEQC interpretive Guideline on Title |
of the ADA indicates that case law developed under the Rehabilita-
fion Act will be generally applicable under the ADA. 29 C.F.R. §
1030.

733 F.2d 1367 (10th Cir. 1984).

822 F.2d 465 (4th Cir. 1987).

Thus, the Rehabifitation Act is similar to Title VIl in the respect that
the provisions of a bena fide seniority plans are exempt from this
statute's requirements. 42 U.5.C. §2000(e}{2}(h). It may be antici-
pated that the ADA will be interpreted to have this exemption as well
even though it is silent on this matter,

School Board of Nassau County v. Arline, 480 LS. 273. See 29
C.F.R. § 1613-704 forthe content of the Rehatilitation Act’s reason-
able accommodation requirement.

id. at 289 n. 19. It must be admitted that an alternative employment
opportunity might not be c¢onsidered reasonably available to an
employee as a reasonable accommodation if it would violate the
specific terms of a collective bargaining agreement.

Legislative History of Public Law 101-336, The Americans with
Disabiliies Act, Volume 3 of 3, 101st Cong., 2nd Sess., Serial No.
102-C, at pp. 2219-2220, 2332

Senate Report No. 116, 1G1st Cong., 1st Session 32 (1989}

H.R. Rep. No. 485, 101 Cong. 2d Session, pt 2 at 83

Senate Report No. 118, 101st Cong., 1st Session 32 (1989).
Such a provision in a collective bargaining agreement might be one
that “aliows an employer to take ali actions necessary 1o comply with
this legislation.” See Senate Report No. 1186, 101st Cong. fist
Session 32 (1989), H.R. Rep. No. 485, 101st Cong., 2d Session, pt
2, at 63. However, such a clause might justify an employer to ignore
with impunity any of & collective bargaining agreement’s provisions
s0 long as this was done for the sake of providing a disabled
employee with a reasonable accommodation. However, it does not
appear realistic to believe that a union would make such a large
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20.

21.

22.
23.

24.
25.
26.

concession in order 1o promote the policy advanced by the ADA.
Furthermore, 10 do so might violate the union’s duty of fairrepresen-
tation owed 10 its members. See "Reasonable Accommodation andt
the Collective Bargaining Agreement Under the Americans with
Disabilities Act of 1990,” 1991 Det. C. Law Review 925.

However, dicta in a recent federal court decisicn has already
recognized that the ADA may not provide a remedy which would
require an employer 1o reassign a handicapped employee if such
reassignment wouid contravene the terms ot a collective bargaining
agreement. Aldrich v. Sullivan, M.D., 800 F. Supp. 1197, 1203 n.7
(D.Vi 1992).

Utilization of arbitration awards to determine the practical applica-
tion of the ADA may not be sufficient for this purpose since
arbitrators are only bound by the reguirements of the coilective
bargaining agreement itself and not by the requirements of external
taw. The true application of the ADA in practice will only be shown
once federal case law is created.

100 LA {BNA) 278, January 4, 1993,

The reasonable accommodation provision was “modified” in the
sense that it only reguired the parties to negoliate over the terms of
a possible reasonable accommodation. it did not authorize the
employer o unilaterally implement one.

100 LA (BNA) 1039,

96 LA (BNA) 105, December 7, 1990.

See BNA's Employment Discrimination Report, page 136, Vol. 1,
December 1, 1993.
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