
8   Allegro | February 2013  February 2013 | Allegro   9   

n  NEWS & VIEWS n  NEWS & VIEWS 

If you suspect age discrimination, here’s what to do

How old is too old?

H
ow old is too old? And what 
protections does the law offer 
musicians who feel they’ve been 
discriminated against because of 

age? Here’s a story that illustrates some of 
the ins and outs of the law.

Several years ago, the Equal Employ-
ment Opportunity Commission sued the 
American Ballet Theatre in district court.

The suit was based upon an age dis-
crimination claim filed by a Local 802 
member. He was a 74-year-old non-
tenured trumpet player who had been 
abruptly terminated by ABT in 2005 and 
then replaced by a younger musician.

The law that deals with age discrimi-
nation is called the Age Discrimination 
Employment Act (ADEA). It forbids 
employment discrimination against 
anyone at least 40 years of age. The bill 
was signed into law in 1967 by President 
Lyndon Johnson.

Now if you feel you’ve been subject to 
age discrimination, you can certainly sue 
your employer, but there is also a federal 
agency that, among other things, acts as 
an advocate for citizens. It’s hard to get 
this agency interested in your case, but if 
they are, then you’ve got the resources of 
the entire U.S. government behind you. 
I’m talking about the EEOC.

The EEOC’s mission is to prevent em-
ployment discrimination based on factors 
such as age, sex or race. When workers 
feel they have been discriminated against, 
they file a complaint with the agency.

But the vast majority of discrimination 
complaints are found to be without merit 
as soon as the EEOC completes its inves-
tigation. These claims are deemed to be 
lacking probable cause that a violation of 
the anti-discrimination law has occurred.

Claimants may pursue the claim 
further. However, they only have 90 
days to initiate a lawsuit on their own 
behalf in federal court – and most do 
so at considerable personal expense. 
Failure to commence suit within that 

time frame will result in the forfeiture 
of the claim.

On the other hand, when the EEOC 
finds that there actually is evidence 
supporting the existence of a statutory 
violation, the claimant receives a “prob-
able cause” determination. If the claim 
is not voluntarily resolved, the claimant 
is still required to initiate suit within 90 
days. The probable cause determina-
tion, however, gives the litigant a con-
siderable tactical advantage.

Of the very small percentage of claims 
found having probable cause by the 
EEOC, an even smaller percentage are ac-
tually pursued by the EEOC through suit 
If the EEOC decides to initiate suit, the 
claimant enjoys the dual benefits of free 
legal representation and the formidable 
resources of the federal government.

Most often, the EEOC will pursue 
claims it believes have significant public 
interest, since part of the EEOC’s Con-
gressional mandate is to educate and 
increase public awareness of the appli-

cation of civil rights laws.
For this reason, when the EEOC initi-

ates litigation, it seeks public exposure 
of the suit and details the nature of the 
suit in press releases issued to the media.

Unfortunately, in a 2009 decision,  the 
Supreme Court determined the ADEA 
only prohibits age discrimination if it is 
the sole cause of the adverse employment 
action. Gross v. FBL Financial Services, 
Inc., 129 S. Ct. 2343.

Thus to succeed on an age discrimina-
tion claim under the ADEA, you must 
now be able to prove that age was the 
“but for” cause of the employment de-
cision, i.e. but for the person’s age, she 
would have been promoted. Thus, the 
scope of the law has been significantly 
reduced. Mixed motive cases – those that 
demonstrate that the employer based its 
decision on age-related factors as well as 
permissible factors such as ability and 
qualifications – are no longer actionable 
through the ADEA.

There may be legislative action on 
the horizon, like there was to remedy 
the U.S. Supreme Court’s limitation on 
the scope of the Equal Pay Act. The en-
actment of remedial legislation seems 
more likely now that President Obama 
has been re-elected.

ANoTHer AVeNUe
Fighting age discrimination under fed-

eral law is tough. But for our musicians 
who live in New York or New Jersey, 
there’s another route to go. You can file 
an age discrimination complaint with a 
state or city agency: the New York State 
Division of Human Rights, the New York 
City Commission on Human Rights or 
the New Jersey Division of Civil Rights. 
These agencies investigate and prose-
cute claims of employment discrimina-
tion in a similar fashion as the EEOC but 
they administer state law rather than 
federal law.

I have some experience with the state 

agencies.  If they find that there is suf-
ficient evidence of discrimination, they 
will prosecute the claim before an ad-
ministrative law judge.

The good news is that state law does allow 
“mixed motive” cases. This means that if 
you were fired for age and for something 
else, state law allows you to pursue your 
claim, even if federal law does not.

Finally, remember that you can always 
hire a private attorney and take matters 
into your own hands.

THe CAse AT HANd
Now let’s return to the case of the 

74-year-old Local 802 member who was 
fired by the American Ballet Theatre.

It’s remarkable that the EEOC itself 
chose to pursue this claim. Remember, 
that’s very rare!

However, the case never made it to court.
With the consent of all parties – includ-

ing the claimant – the dispute was submit-
ted by the court to early mediation. Both 
parties ultimately came to a settlement.

The American Ballet Theatre did not 
admit any wrongdoing, but they paid a 
modest back pay award for the claimant, 
who did not seek reinstatement of his job.

wHAT YoU CAN do
So what should you do if you feel you’ve 

got an age discrimination complaint?
l You can first try calling Local 802 at 

(212) 245-4802. Ask for the Organizing 
Department. Age discrimination cases are 
not slam dunks by any means, but at least 
the union can document your situation.

l Contact one of the city or state 
agencies.  Here’s a shortcut link for you 
with all of the contact info: www.bitly.
com/FightDiscrimination

l Contact the EEOC at (800) 669-
4000 or www.eeoc.gov and file a claim.

l Hire a private attorney.
On page 9 are stories by Local 802 

members about their own experiences 
with age discrimination.

lEgal
corNEr
HArVeY mArs,
esq.

Harvey Mars is counsel to Local 
802. Legal questions from members 
are welcome. E-mail them to 
Hsmlaborlaw@HarveymarsAttorney.
com. Harvey Mars’s previous articles 
in this series are archived at www.
HarveymarsAttorney.com. (Click on 
“Publications & Articles” from the top 
menu.) Nothing here or in previous 
articles should be construed as formal 
legal advice given in the context of an 
attorney-client relationship.

IF YoU Are a member of the New York 
Philharmonic or the Met Orchestra you 
can work until you are 100, but there 

is an unwritten fact of life for club date 
players that “if you’re gray, you’re sent 
away.” I don’t believe the union has ever 
addressed this problem and it is quite 
difficult to go the state or federal route 
regarding age discrimination cases. I was 
doing 75 or more dates for a leader until 
about two or three years ago, when sud-
denly there were no more calls. I was told 
in confidence by an informed party that 
the leader simply wanted youthful faces 
in his bands, no matter the fact that these 
new faces had no repertoire to support 
them replacing some of the gray heads. 
With this and the dwindling of the busi-
ness, one could only hope that he or she 
had not quit his or her day job, otherwise 
there would be trouble with a capital T. 
The union has to step in, please! 

Anonymous

MY bANd ANd I have been in con-
tinuous business for 41 years: 
we formed in February 1972. 

Most of us are in our early 60s, with 
the youngest member is in his late 50s. 
Some of us have aged better than others 
for various reasons.

From 1999 to 2008 we worked in At-
lantic City at “Bally’s Wild, Wild West 
Casino” up until the market crashed 
in fall of 2008, when all of the casinos 
dropped all the bands. We were all re-
placed with DJs or big-screen TVs as the 
casino lounges and bars scrambled to 
become sports bars.

We had noticed that in the year prior 
to the market crash, the casinos were 
getting rid of any entertainers and bands 
where musicians had grey or silver hair, 
in spite of the fact that a couple of them 
were really excellent bands!

After a while, casinos began using live 
bands again, but they were all younger 

bands, mostly from south Jersey or Phila-
delphia, and they all were making about 
$100 less than the previous working bands. 
They were also loud and sloppily dressed.

I had approached our agent who had 
booked us there, asking him to submit 
our press kit to the new entertainment 
directors, as we were one of the top-
drawing bands during that entire 10-year 
period we were booked there.  I was told 
flat out that these entertainment direc-
tors gave the orders that they wanted no 
one over 30 in any of the bands!

I reported this to AFM Local 661-708 
(Atlantic City) and they were aware of 
it, but couldn’t prove it because none of 
this was in writing anywhere.

Also, we were one of the few lounge 
bands who were filing our contracts 
with the local, and most of the bands 
working in the lounges were non-union.

Here’s another story. A corporate 
events planner who had been booking 

us a few times a year since the early 
1980s told me last year: “I really won’t 
be booking you any more after this; 
your band looks ancient!”

She continued, “My clients want only 
30-something bands for all their events. 
They don’t want to look on stage and see 
grandfatherly types doing the entertain-
ment. This is not the image they want 
to project.”

Now granted, a couple of my band 
members have not aged well due to dia-
betes. Some hobble and walk slower be-
cause of knee or hip surgery. However, 
not getting hired anymore by this party 
planner is age discrimination plain and 
simple. It isn’t printed anywhere, but the 
clients simply give not-so-subtle hints. 

Finally, if there was any one place 
where age discrimination was born, it 
was surely the record industry. In the 
mid-1980s, an extremely well-known 

Musicians speak out against age discrimination
‘if you’re gray, you’re sent away’
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New York producer at a major record 
label, with many big-name discoveries 
to his credit, had attempted to come see 
us twice at the Lonestar Cafe, where we 
occasionally performed in the city. Both 
times he was prevented by heavy snow-
storms that hit the city. We did, however, 
remain in touch and he was still very 
interested in seeing one of our live con-
certs. He finally granted me a personal 
appointment, but tragically he died be-
fore we could meet, thus ending a long 
and important career. The person who 
took over his office at this label eventu-
ally did agree to meet with me and listen 
to our demo. But right off the bat, she 
told me I was too old to sign. I was only 
37 at the time! She went on to explain 
that record labels would only be inter-
ested in considering artists between the 
ages of 19 and 25!

Age discrimination is not only alive 
and well in this business, it is institu-
tionalized and widely practiced.

Bill Turner 

A Few YeArs Ago, out of the blue, I 
got an e-mail with what I thought 
was an offer for a gig. The story 

turned out to contain a couple of cases 
of mistaken identity, but it also turned 
into an example of ageism.

I thought the e-mail was from a local 

musician I had known around town and 
who was reportedly working on a solo CD.

There were a couple of music tracks at-
tached to the e-mail. My correspondent 
said I was to learn the bass lines and sub-
mit a video demo of me playing those 
bass lines over the drum track. There 
was also a phone number for me to call.

I immediately learned the music, up-
loaded my performance to YouTube, 
and sent off a reply.

The next day I called the number, 
which had a Los Angeles area code. 
I soon found out that I was actually 
speaking with an A&R guy for a major 
act. Coincidentally, this A&R guy had 
the same name as my local musician 
friend, so that was the first case of mis-
taken identity. The act he repped had 
a bass-playing singer who had difficul-
ties playing bass and singing on some 
songs. So they wanted a bass player to 
roadie, tech and play for about a half 
dozen songs on the band’s upcoming 
stadium tour opening for another act. 
This A&R guy said he had heard of me 
and wanted to hire me. Wow – this was 
a chance of a lifetime.

So this guy and I talked on the phone 
for a while. It’s looking good. We talk 
about plane tickets and visas. Then he 
hears kids in the background and asks 
if I’m I sure I can do this. I say yes. He 
asks me if my wife is O.K. with this 

whole idea of going on tour. I answer, 
“My wife knows I’ve been playing bass 
for 25 years and she would never not let 
me do this.”

Long pause. He asks, “What do you 
mean 25 years?” I tell him that’s how long 
I’ve been playing bass. He asks how old I 
am. I say 41. Longer pause. “Um, dude,” 
he says. “This is so not going to work.”

Why not? I have all my hair (and it’s not 
gray), I look good on video and I look good 
to most of the audience. Despite all of that, 
I guess, the teenage fans may look at me 
and wonder who brought their uncle?

“Exactly,” he says. Now here comes the 
second case of mistaken identity in this 
story. He had wanted to hire a bass player 
he had heard of named Tim Brennan – 
which is my name. But he actually was 
thinking of a different Tim Brennan, some-
one younger. Someone who wasn’t me.

Sadly, I gave up without much of a 
fight. I mean, they had the choice to pick 
anyone they want. Maybe I could have 
taught the kids in that band something. 
Or at least I could have had the matu-
rity to be reliable. But they felt the guy 
twice the age of the stars might not be 
the right image to portray.

We left it on good terms. He even lis-
tened to a couple of demos I gave him 
of friends’ bands.

A little after that I saw that this group ap-
peared on a late night show and they had 

a fill-in guy playing bass. The comments 
on the YouTube video were questioning 
why the singer himself wasn’t playing bass 
as usual. But many of the girls thought the 
fill-in bass player was cute. I guess sales for 
the band may not have been great if the 
fill-in bassist had been me – a guy with ex-
perience lines around his eyes and about 
ten pounds overweight.

It’s sad but true: in rock, if the audience 
is young,  the musicians have to be young.

Tim Brennan

IT is TrUe that in the club date field 
most people get hired less as they get 
older and finally stop getting hired at 

all. There is an old joke in the business 
called “The Life of a Club Date Musi-
cian” that goes something like this:

Who is Joe?
Let’s try using Joe.
I must have Joe.
Are you sure you want Joe?
Who is Joe?
I don’t know what the union can do 

about this. It may just be a sad fact of 
life. Perhaps the union/music industry 
needs to do an educational campaign 
to make people realize that older musi-
cians can still be vital and exciting per-
formers. Perhaps they could get some 
“old codgers” to make ads, like Mick 
Jagger or Bruce Springsteen!

Aaron Minsky (a k a Von Cello) 

FROM page 9

As oNe oF the young guys, I think 
it’s more of an honor to play with 
the gray musicians. There seems 

to be this inherent wisdom they all pos-
sess that makes sharing a performance 
with them a total. If I ever become a 
bandleader, the first people I’ll call are 
the old guys, not the young ones.

Simon Giavaras

I Am oNe oF the guys whose hair has 
gone gray and I need reading glasses to 
see music on a gig.  However, I do color 

my hair and I often wear contacts be-
cause I also understand this issue from 
the leader’s or salesman’s perspective.

A bride and groom in their 20s don’t 
want to see a gray-haired band.  There-
fore, having gray-haired musicians 
means that the leader will potentially 
book less work.  Of course, booking less 
work means the leader makes less mon-
ey, but it also means less work for the 
musicians that he hires. Selling a band 
is not an easy business. Not only does 
the band have to sound good and have 
a vast repertoire, but it also has to look 
right for the role they’re playing.

A lot of the selling of a band is the vi-
sual appeal.  Unfortunately, it’s an indis-
putable fact that a bandleader will book 
less work if his female vocalist weighs 
400 pounds or if his guitarist is a midget 
or if his keyboard player has grey hair.

I don’t think the union would say 
that it’s unfair for a Broadway show or a 
movie not to hire very talented actors or 
singers or dancers simply because they 
didn’t look right for the part. It’s really 
no different in the club date field.

Ken Gross

I ’m 76 ANd play tuba and bass 
(string and electric). My main rep-
ertoire is early 20th century jazz. 

I’ve been doing this in New York 
since I was in my 30s. I’m 6 foot 3, 
weigh 190 pounds, stand erect, and 
have no visible signs of aging except 
being mostly bald with gray hair and 
some goofy spots on my hands (O.K., 
maybe a wrinkle or 2 on my face!). 

I first ran into age discrimination 
about 15 years ago (yep, when I was 
in my early 60s) at a mall where I 
had led a brass quintet for many years 
bringing in Santa. Most of the play-
ers were around my age, maybe a bit 
younger. The mall manager told the 
agent to get younger musicians. 

It happened again three years ago, also 
playing for Santa, at a retail establish-
ment in Manhattan. Again, the manager 
told the agent to get a younger band. 

This happened again last year. An 
agent, who had previously seen me per-
form, told the bandleader that I was too 
old to do a gig – even though the leader 
said that I was the most qualified guy he 
knew to do the job.

Years ago, when I was doing a lot of 
work in the club date field, many guys 
wore wigs to look younger. I was al-
ready quite short of hair, but my wife 
wouldn’t allow me to wear a piece 
(good for her!). I got out of that part 
of the business before I felt any age 
discrimination. What has helped me 
considerably is the fact that I’m play-
ing a style of music where it’s O.K. to 
be old – it’s almost a badge of honor. 

I don’t think there’s a heck of a lot 
that can be done to offset the fear that 

an older musician can’t play or will 
turn off an audience. Of course, it’s 
always  different if the performer is fa-
mous. Betty White is celebrated for her 
age. So was Art Linkletter. I bet Bucky 
Pizzarelli doesn’t have agents or man-
agement say he’s too old.

P.S. I ran into the ageism thing again 
recently. I was replaced by a 25-year-old 
bass player, who left the premises before 
the gig started because his grandfather 
got sick. No attempt to cover himself. 
Take that, age discrimination!

Anonymous

IN 2003, seVerAl women in their 50s 
were removed from the sub lists at 
a Broadway show by the conductor. 

Many of us had been subbing there 
regularly for many years. We felt that 
everyone had always been happy with 
the job we had done. In sections where 
there were multiple chairs, we had been 
hired frequently to play lead. We had 
been hired to do entire vacations.

At the time, none of us realized that it 
was part of a pattern; each of us thought 
something had happened with us per-
sonally, as it tends to do on Broadway, 
and you never know what it was.

But over time, as we talked to each 
other, we discovered several of us had 
been deleted at once.

We complained to the union. There 
was an investigation that involved state-
ments from each of us, but not much 
written evidence turned up. The deci-
sion was ultimately made that if we 
grieved it, we might lose, and Local 802 
felt that losing would be worse than 
letting it go because it would give the 

conductor the message that he could get 
away with it. We were all deeply unhap-
py with the decision to drop the case. 
But there it stands.

I should add that no younger women 
were taken off the lists, and some of 
them were by all accounts not up to the 
job. Also, no men were removed, old or 
young. It was a very clear demographic.

Age discrimination impacts both 
men and women, of course. But I 
have especially noticed on Broad-
way that men continue working in 
their 50s, while very few women do. 
There seems to be a “too old” group 
that women find themselves in at a 
younger age than men. If you were to 
look around a few pits, you’d find the 
average age for men vs. women to be 
quite different. So not only are older 
female subs in an even more precari-
ous position than subs in general tend 
to be, they also are less likely to be 
hired in the first place.

Anonymous

Fighting age discrimination is 
difficult. For the legal angle, see 
Harvey mars’ article on page 8. if you 
have suggestions or ideas of how the 
union can better tackle this topic, or if 
you’ve experienced age discrimination 
yourself, let us know. send an e-mail 
to Allegro@local802afm.org. let’s 
get a discussion going about this 
important topic.

Follow up
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Musicians speak out against age discrimination

‘iF YoU’re grAY, 
YoU’re seNT AwAY’

when a potential client looks at you and sees “experience lines” or old age, does that end your job prospects? Age discrimination is illegal, but it can be hard to fight. 


