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Niusicians union pelifioned to confirm arbitration
award requiring hotel to make certain payments,
including back pay, to musicians who had performed
at hotel. The United States District Court for the
Southern District of New York, Sidnev B Stein, I
entered judgment for union. Hotel appealed. The
Court of Appeais, Magill, Circuit Judge of the United
States Court of Appeals for the Eighth Circuit, sitting
by designation, held that (1) New York siatute
aflowing 90 days to file application to vacate or
modify  arbitration  award, rather thap Federal
Arsbitration Act's {FAA) three month limitations
period, was appropriate lmitations period; (2) heving
fafled to move to vacate award within 90 days, hotel
wag not permitied 1o challenge arbitrator’s jurisdiction
as affirmative defense, even though New York courts
had interprefed state statute v gllow such an
affirmative defense by a defendant wiw fals to timely
challenge award;, but {3) district court abused s
discretion in refising fo permit hotel to amend s
answer to challenge amount of damages.

Affirmed in part, reversed i part, and remmanded.

1] FEDERAL COURTS €776

170Bk776

In reviewing district cowt's decision confirming labor
arbitration award, Court of Appeals accepts findings
of fact that are not clearly erroneous, but decides
questions of law de novo,

11} FEDERAL COURTS €865

170B%865

In reviewing district court's decision confirming labor
arbiration sward, Tourt of Appeals aggepts findings
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of fact that are not clearly erronecus, but decides
questions of law de novo.

2] LABOR RELATIONS €=247¢

232A%475

Mew York statute aliowing 90 days to file appiication
1o vacate or modify arbitration award, rather than
Federal Arbrration  Act's (FAAY three month
Limitations period, was appropriate limitations period
with respect to union's petition to confirm labor
arbitration award in aot brought under LMEA 9
USCA § 12 Labor Management Relations Aci,
16478 301, 29 USCA § 185 NY MdKinney's
CPLR 7511(a).

13] LABOR RELATIONS €480

232Ak480

LMRA breach of comtract section provides federal
courts with jurisdiction over petitions brought to
confirm labor arhitration geards. Labor Management
Relations Act, 1947, 8301, 20 USC A § 185

4} LABOR RELATIONS €476

232Ak475

Because Congress did not provide siatute of
{imitations for suits brought under LMRA breach of
contract provision, statute of lhmitations for the
federal cause of action is determined by looking to the
most appropriate state statute of limitations. Labor
Managerent Refations Act, 1947, § 301, 28 USCA
5185,

3] FEDERAL COURTS E&422.1

17oBk422.1

When federal court borrows state  staiute  of
Hmitations, court is not applving state law, but is
applying federal faw, and, thus, it is duty of the federal
courts 1o assure that Enportation of state law will not
frustraie or interfers with implementation of national
policies.

6] FEDERAL COURTS G421

170Bk422.1

Because state law is utilized only to close interstices
i1 federal law, federal court borrows o more than
necessary when borrowing statute of limitations for a
federal cause of action.

[7] LABOR RELATIONS €476
232AKATE
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Although New York statute, allowing 90 days 1o e
apphication to vacate or modify arbitration award, was
appropriate nttations period for maotions to vacate or
confirm labor arbitration award under LMRA, federal
faw did not import New York rule aflowing defendam
who fails to timely challenge arbitration award fo
assert  affirmative defenses  challenging  award’s
enforceability; thus, emplover that failed to move fo
vacate award within 90 dave was not permitted to
challenge arbitrator's  jurisdiction as  affirmative
defense to union's petition to confirm award. 9
USCA. § 12, Labor Management Relations Act,
1947, 8 301, 20 USC A § 185 NY McKimney's
CPLE 751 1(a).

{8] LABOR RELATIONS &=479

232Ak479

Grounds for vacating labor arbitration award may not
be raised as affirmative defense after period provided
in appropriate statute of limitations governing
applications {6 vacate an arbitration award has lapsed.
Labor Management Relations Act, 1947, § 301, 29
USCA §185

19} LABOR RELATIONS €476

232AkA76

District court abused #s discretion w refusing to allow
employer to amend its answer to union's petition to
sonfirm arbitration award, by which emplover sought
10 correct apparent typographical error in its answer
that, i uncorrected, would give emplover no
opportunity to challenge union's damage calculation;
justice weighed heavily In favor of permitting the
correction, employer sought to correct error as soon
as 1 was discovered, and union would not be
prejudiced by having to prove damages, as i would
have been reguired to prove them had it not been for
typographical error. Labor Management Relations
Act, 1947 8301 20 USCA § 185

j10] FEDERAL CIVIL PROCEDURE &=833
170AL833

Leave to amend pleadings should be freely given
when justice requires,

[11] FEDERAL CIVIL PROCEDURE €-2824
T70AKR24

In deciding whether 1o grant leave tfo amend
pleadings, trial judge's discretion is broad, and its
exercise depends upon many factors, such as undue
delay, bad faith, or difmtory motive on part of the
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movani, tepeated fhllure 1o cwre deliciencies by
amendments previously alfowed, undue prejudice to
opposing  party by virtue of sllowance of the
amendment, and futility of arcendment.

[i1] FEDERAL CIVIL PROCEDURE €-823.1
170Ak828.1

in deciding whether to grant leave to amend
pleadings, trial judge’s discrefion = broad, and s
exercise depends upon many factors, such as undue
delay, bad faith, or dilatory mofive on part of the
movant, repeated fhilure (o cure deficiencies by
amendments previcusly allowed, ondue prejudice to
opposing party by wvirtue of allowance of the
amendment, and futility of amendment.

111] FEDERAL CIVIL PROCEDURE &7834
170Ak834

In deciding whether to grent leave to amend
pleadings, trial judge's discretion is broad, and its
exercise depends upon many factors, such as undue
delay, bad faith, or ditatory motive on part of the
movant, repeated fallure to cure deficiencies by
amendments previously allowed, undue preudice to
opposing party by virfue of allowance of the
amendment, and futtity of amendment.

{11] FEDERAL CIVIL PROCEDURE €851
1706ALRBSE

in deciding whether to grant leave to amend
pleadings, itrial judge's disoretion is broad, and s
exercise depends upon many factors, such as undue
defay, bad thith, or dilatory motive on part of the
movant, repeated failure to cwe deficiencies by
amendments previously allowed, undee prejudice to
opposing party by virtue of allowance of the
amendment, and futility of amendment.

*87 Robert M. Schanzer, New York City, for
Respondent-Appeliant.

Harvey S Mars, New York City, for Petitioner-
Appellee.

Before: CARDAMONE, WALKER and MAGILL,
{FN*] Cirant Judges.
Fr* The Honorable Frask Magll Cirouit Jodoe of
the United States Court of Appeals for the Eighth

Cireuit, sitiing by designation.

MAGILL, Circuit Judge:
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The Parker Mendien Hotel (Parker Meridien) appeals

the district court's grant of judgment in favor of Local
202, Assomated Musicians of Grester New York
{Umion), on the Union's petition to confirm an
arbifration sward, The distriet court beld that Parker
Meridien was tme-barred from challenging the
arbifrator's jurisdiction o enter the sward and that
Parker Meridien bad admitted the damages pleaded in
the Union's complaint.  Becauss wa hold that Parker
Meridien was tmme-barred from challenging the
arbitrator's jurisdiciion, but hold that the district court
should have affowed Parker Meridien to amend #s
answer to challenge the amount of damages, we
affirm in part, reverse in part, and remand.

L

In 1994, the Union, on behalf of several musicians,
filed 2 demand for arbitration against Parker Meridien,
alleging that Parker Meridien had failed 1o pay the
musicians m accordance with a collective bargaining
agreement between Parker Meridien and the Union
Parker Meridien did not appear at a March 1993
arbitration hearmg, but advised the arbitrator n
writing that it objected to the arbitrator's jurisdiction.
In June 1996, afier the unsuccessfil conclusion of
settlement negotiations, the Union requested that the
arbitrator resume the arbitration.  Parker Mendien
again refused to take part, objecting in writing to the
arbitrator's jurisdiction.

On June 24, 1996, the arbitrator issued an award in
favor of the Union, requiring Parker Meridien 10 make
certain payments, including back pay, 1o those
tnusicians who had performed at the Parker Meridien.
The arbitrator retained jurisdiction to resolve any
dispute concerning the number of musicians entitied
1o relief and the total amount of damages Parker
Meridien refused to abide by the award, but did not
seek to vacats . Nimety-ome days later, on
September 24, 1996, the Union filed 3 pefition fo
confirm the award in the United States District Court
for the Southern District of New York. The Urion
pleaded total damages of $63,476.01, based on the
number of musicians who were entitied to damages.
In s answer, filed on Qctober 25, 1996, Parker
Meridien pleaded as an affirmative defense that the
arbitrator lacked mrisdichion, snd, n what appears 1o
be a typographical error, admitted to the Usion's
caleulation of total damages. [FNT]
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FN1. Parker Meridien's answer, which stated that
“[ajdmits g5 sct forth in paragraph 15 that Arbitrator
Wittenberg issued 3 decimon” Amswer to Pol ¥ 8
{Ogl. 23, 1996) {ormphasis added), reprinted In App.
A79, should have refosred to paragraph 14 of the
conplaint, which discussed Arbitrator Wittenberg's
decision. Paragraph 15 of the complaint stated that
“tthe Undon has calculated thet the tofal amount of
{damages] is $63,470.01 7 Verified Pet. to Confirm §
15 (Sept 6, 1999, wprinted in App. A% The noxt
paragraph in Parker Mendien's answer stated that it
“tdienizs the allegations contaed in paragraph 16
exeepl dentes knowledge or information sefficient to
form a beliel a5 to whether the Usndon caloulated
darages or the basis for such # calenlation " Answer
to Pet. 9 9 {femphasis added), reprinted in App. ATS.
{t seems clear that here Parker Meridien intended o
refer to paragraph 15 of the complaint, because it
would make no sensc as a response to paragraph 16
of the complaint, which merely recited that a copy of
the arbitrator’s award was matled to Parker Meridien
and that Parker Moridien had failed to comply with
the award.

=828 The disirict court granted the Umon's petition o
confirm the arbitration award, The cowrt held that
Parker Meridien's affirmative defense was time-barred
because Parker Meridien failed to move to vacate the
award within three monthe of the sward's issuance, a3
was required under § 12 of the Federal Arbitration
Act (FAAY, 9 U.S.C. § 12 (1994). In the alternative,
the district court held that Parker Meridien waived the
jurisdiction defense by fatling to properly preserve its
objection to the arbitrator's exercize of jurisdiction.
The district court went on to award the Union
damages m the smount requested, based on Parker
Meridien's inadvertent admission.  Parker Meridien
immediately scught to amend s answer to contest the
damages calculation, but #s motion was denied. This
appeal followed.

iH.

{11 In reviewang a district court's decision confirming

an arbitration award, we “accept{ | findings of fact
that are not 'clearly erroneous’ but decidfe] cuestions
of law de novo." ConnTech Dev. Co. v. University of
Conn. Educ. Properties, Inc., 102 ¥.3d 677, 686 (2d
Cir. 1996) (alterations in original) (internal guotation
marks omitted) {quoting First Optlons of Chicago,
Inc. v. Kaplan, 514 U8 938, 948, 115 S.C¢ 1920,
131 L.Ed.2d 985 (1995)).
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[2] On appeal, Parker Meridien argues that the
district court erred in applying § 12 of the FAA
instead of the statute of lmitations provision of New
York Civil Practice Law and Rules {CPLR) 7511(a),
wihich has been interpreted by the New York judiciary
to allow the untimely assertion of affirmative defenses
to motions to confirm arbitration awards. We agree
that the district court erred in applving § 12 of the
FAA rather than CPLR 7511{a), but reject Parker
Meridien's argument that federal courts must also
incorporate NWew York's judicial interpretations of
CPLR 751 1{a).

[3][4] Section 301 of the Labor Management
Relations Act {LMRA), 29 US.C. § 185 (1994),
provides federal courts with jurisdiction over petitions
brought to confirm labor arbitration awards. See
Harry Hoffiman Printing, Inc. v Graphic
Communications, IntT Union, Local 261, 912 F.2d
608, 612 (2d Cir.1990). Because Congress did not
provide a statute of limitations for suits brought under
§ 301, this Court determines the statute of hmitations
for the federal cause of action by locking to the most
appropriate state statute of limitations. Id.

[51[6] "When a federal court borrows a state siatote
of limitations .. the court is not applying state law; it
is applying federal law." Hemmings v. Barian, 8§22
F2d 688, 689 (7th Cir 1987). Thus, it is the duty of
the federal courts 1o assure that the importation of
state law will not Fustrate or interfere with the
implementation of national policies.” Occidental Life
ins. Co. v. EEOC, 432 U8, 335, 367, 97 S.Ct. 2447,
53 L.Ed.2d 402 (1977}. Further, because state law is
utilized only to “close interstices in federal lawl}
when it is necessary for us to borrow a staiuie of
limitations for a federal cause of action, we botrow no
more than necessary.” West v. Conrail, 481 U8, 35,
3940, 107500 1538, 93 L E4 24 32 {1937

[7] For enforcement of arbitration awards pursuant to
a coilective bargaining agreement, this Court has heid
that CPLR 7311(a) provides the most appropriate
New York state statute of limitations. See Harry
toffman Printing, 912 F2d at 609, 6i2. CPLR
7511{a) provides that

{aln application to vacate or modify an [ashitration]
award may be made by a party within ninety days
after its delivery to him.

N.Y. CPLR. 7511(a) (McKinney 1980) (emphasis
added}. In interpreting CPLR 73114z}, New York
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state courts have held that a defendant who fails 1o
tmely challenge an arbitration award may still assert
affirmative  defenses  challenging  the  award's
enforceability. See egp., State Farm Mut. Auvto. Ins.
Ce. v. Fireman's Fund Ins. Co., 121 A.D.2d 529, 529,
504 NY.S.2d 24 {2d Dep't 1986). Parker Meridien
argues that we should apply this common law
urerpretive rule and permit Parker Meridien to
chaflenge the arbitrator's jurisdiction as an affirmative
defense. We disagree.

*89 The rule suggested by Parker Meridien would be
at loggerheads with the role of achitration in the
EMRA This Court has rejected Parker Meridien's
suggesied rule of interpretation as applied to the FAA
because it conflicts with the "underlying purposes of
the arbitration mechanism”™  Florasynth, Inc. v,
Pickholz, 750 F.2d 171, 176 (2d Cir.1984). The
Florasynth Court reasoned;
The role of arbitration as a mechanism for speedy
dispute resolution disfavors delayed challenges to
the validity of an award.  Thus, when 2 party to an
arbitration believes that he has been prejudiced in
the proceedings by behavior that the [FAA]
condemms he must bring a motion o vacate within
the aliotted time. When the three month limitations
period has run without vacation of the arbitration
award, the successful party has a right to assume the
award is valid and untainted, and to obtam s
confirmation in a summary proceeding.
Id. at 177 (citation omitted). This reasoning applies
to arbitration of LMRA labor disputes just as surely
as it does fo arbitration under the FAA, and Parker
Meridien fails to articulate a reason why it needed
more than the ninety davs provided in CPLR 751142}
to challenge the award.

The Seventh Circuit came to 2 similar conclusion
when, in  determining the LMRA  arbitration
limitations period, it rejected a Wisconsin interpretive
rule, identical to New York's, that the statutory
ninety-day limitation period for vacating an arbitration
award did not apply when the grounds for vacating
were raised as an affirmative defense in response to a
petition to affirm. See Teamsters Local No. 579 v. B
& M Transit, Inc, 882 F2d 274, I76-7%8 {Tth
Cir 1989, The Seventh Cironlf reasoned:

We specifically stated .. that "a defendant's filure
to move to vacate [an] arbitration award within the
prescribed time period for such a motion precludes
it from seeking affirmative relief in a subseguent
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action to enforce the sward” This holding is
intended to enhance the speed and effectiveness of
arbitration, to provide fiir review of the arbitrator’s
decision, and to preciude the losing party from
dragging out proceadings in order to dilute the
rtegrity of the arbitration award.

1d. at 277 {citation omitted). We 8nd this reagoning

compelling,

[8] The New York courts have placed a gloss on the
limitations statute that is inimical fo the important
federal interests of promoting resolution of labor
conflicts quickly and effectively through arbitration.
Because we "borrow no more than necessary” from
the analogous New York statute of limitations, West,
481 U8, at 39-40, 107 8.Ct. 1538 we reject the gloss
placed on the linitations statute by New Vork courts.
instead, we hold that grounds for vacating an
arbitration award may not be raised as an affirmative
defense after the period provided in the appropriate
statiste of hmitations governing applications to vacate
an arbitration award has lapsed (in New York's case,
ninety  days). Accordingly, Parker Meridien's
affirmative defenses were time-barred. In light of this
disposition, we need not consider the issue of whether
the district court properly determined that Parker
Meridien waived its jurisdictional defense by failing to
properly preserve its objections to arbitration.

L

{9} Parker Meridien next argues that the district court
abused its discretion in refusing to aflow it to amend
its answer to correct what appears to be a
typographical error. We agree.

{10][11] "[Lieave o amend pleadings shouid be
freely given when justice requires..” Browning
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Bebenture Holders' Comm. v. DASA Corp., 560 F 24
1078, 1086 (2d Cir 19775, Nonetheless, the trigl
judge's discretion s broad, and #s exercise depends
upon many factors, including
undue delay, bad faith or difatery motive on the part
of the movant, repeated failure to cure deficiencies
by amendments previously allowed, wadue prejudice
to the opposing party by virtue of allowance of the
amendment, fotility of amendment, etc.
Foman v. Davis, 371 U8, 178, 182, 83 8.Ct. 227, ¢
L.Ed.2d 222 (1962).

*98 Justice weighs heavily in favor of permitting
Paricer Meridien to correct a typographical error in its
answer that, if uncorrecied, gives Parker Meridien no
opportunity to challenge the Union's damage
calcplation.  The district court denied Parker
Meridien's motion because of delay and undue
prejudice to the Union. However, the record fails 1o
reveal any delay, insofar as Parker Meridien moved to
corect the fypographical error by amending Hs
answer as soon as the error was unearthed in the
district court's rufing. Additionally, the Union will not
be prejudiced by having to prove damages because the
Enion would have been required to prove them had it
not been for the typographical error.

We conclude that the district court abused its
discrefion in refusing to allow Parker Meddien 1o
amend its answer. We remand this case to the district
court so that Parker Meridien can amend its answer.
If Parker Meridien's amended answer disputes the
total damages caloulated by the Union, the district
court should submit the damage caleulation to the
arbitrator, who specifically retained jurisdiction in the
event of a dispute over the total damage caloulation,

END OF DOCUMENT
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