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INTRODUCTION

Heralded as one of the most important pieces of civil rights
fegislation since the Civil Rights Act of 1964, the Americans With
Disabilities Act (“ADA™) was signed into law by President Bush on
July 26, 1990." The law, which consists of four sections, aims to
eliminate discrimination against disabled individuals in the areas of
employment (Title 1), social services (Title I}, public accommodations
offered by private entities (Title III) and telecommunications (Title
IV).? Despite the ADA’s profound and far-reaching impact, it was
passed by both houses of Congress in a relatively short period of
time with little public debate or controversy.’?
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1. Americans With Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codi-
fied as amended at 42 U.S.C. §§ 12101-12213 (Supp. V [993)).

2. See S. REP. NO. 116, 101st Cong., lst Sess. 2 (1989) [hereinafter 5. Rep. No. 1i6)
("The purpose of the ADA is to provide a clear and comprehensive national mandate to end
discrimination against individuals with disabilities and to bring persons with disabilities into
economic and social mainsweam of American life . . . ™.

3. The ADA was introduced to the Senate on May 9, 1989, and to the House of Rep-
resentatives on May 13, 1989. 136 CONG. REC. 59,686 (daily ed. July 13, 1990). It was
unanimously approved by the Senate Committee on Labor and Human Resources the same
year it was introduced. /d. The alacrity with which this legislation passed both houses of
Congress should be contrasted with the length of time it took the legislature to pass the
North American Free Trade Agreement (“NAFTA™, Pub. L. No. 103-182, 107 Stat. 2057
(1993), the Violent Crime Controt and Law Enforcement Act of 1994 (“Crime Bill"), Pub. L.
No. 103-322, 108 Stat. 1796, or the Family and Medical Leave Act of 1993 (“FMLA"™), Pub.
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However, the lack of public debate may not be as beneficial to
~ the disabled as one might think. In many respects, the public remains
ignorant of the ramifications and scope of this statute. Public debate
such as that surrounding Professor Anita Hill’s sexual harassment
allegations against Clarence Thomas would probably serve to further
sensitize the public to the particular issues involving employment
discrimination and the handicapped.’

This article is divided into four sections. The first section pro-
vides a brief overview of the requirements of ADA Title I through a
review of statutory definitions, legislative history and Equal Employ-
ment Opportunity Commission (“EEOC”) guidelines, as well as recent
case law interpreting the Act. In addition, the first section addresses
the ADA’s predecessor statute, the Rehabilitation Act of 1973.° The
second section explores the tension between the demands of the Taft-
Hartley Act’ and the ADA’s reasonable accommodation requirement.”
Section three comments on employees’ welfare benefit entitlements
and the ADA’s non-discrimination mandate.® The fourth and final
portion addresses alternative dispute resolution methods, arbitration,
and employment discrimination claims under the ADA.

The goal of this article is to explore three areas where Title I of
the ADA potentially conflicts with established precepts of federal
labor law.” In so doing, I hope to shed more light on the specific

L. No. 103-3, 107 Stat. 6, legislation which can hardly be considered as progressive as the
ADA,

4. As the Senate Committee on Labor and Human Resources noted, recognition of the
decply hidden issues concerning discrimination and the handicapped requires a particularly
high level of sensitivity:

Discrimination results from actions or inactions that discriminate by effect as well

as by intent or design. Discrimination also inciudes harms resulting from the con-

struction of transporiation, architectural, and communication barriers and the adop-

tion or application of standards and criteria and practices and procedures based on

thoughtlessness or indifference — of benign neglect.
S. REP. NO. 116, supra note 2, at 6.

5. Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 357 {current version at 29
U.S.C. §§ 701-794 (1988 & Supp. V 1993)).

6. Labor Management Relations (Taft-Harlley) Act, 1947, ch. 120, 61 Stat. 136 (current
version at 29 US.C. §§ 141-197 {1988 & Supp. V 1993)).

7. See 42 US.C. § 12112(b)(5XA) (Supp. V 1993).

8. See id. § 12101(b)1).

9. It has been recently determined that the concept of federal preemption does not
apply to the ADA. See Anderson v. Marlin Brower Co., No. 93-2333, 1994 U.S. Dist.
LEXIS 10682 (D. Kan. July 22, 1994). Hence, there is no tension between the ADA and
state law. Many siates, suck as New York, have anti-discrimination faws which protect the
handicapped. These stamtes now supplement the protection accorded by the ADA. See, eg.,
N.Y. Human RiGHTS Law § 296 (McKinney 1993); N.Y. Crry ADMiN, CODE & CHARTER
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obligations created by the ADA so that Title I's ultimate goal, the
excise of employment discrimination against the handicapped,” can
be more readily accomplished. Additionally, I intend to point out
those unsettled aspects of the law which necessitate a remedial judi-
cial or legislative response. Finally, I will propose practical solutions
to those problematic areas which would allow for the harmonization
of the ADA’s requirements with the demands of federal common law
decisions and other labor statutes.

ParT I
THE ADA, TITLE | SCOPE AND COVERAGE

The main provision within Title I prohibiting employment dis-
crimination against handicapped individuals is in section 12112(a) of
the ADA, which provides that:

No covered entity shall discriminate against a qualified individual
with a disability . . . in regard to job application procedures, the
hiring, advancement or discharge of employecs, employee compen-
sation, job training and other terms, conditions, and privileges of
employment."’

Under section 12111(2), the “covered entities” which must comply
with the ADA include private employers, state and iocal governments,
unions, and jointly-administered labor-management committees.'

The definition of employer under the ADA was meant to be
consistent with the definition of employer contained within Title VII

tit. 8, ch. 1 (1994}

Furthermore, the ADA specifically provides that the Act shall not be “construcd to
invalidate or limit the remedics, rights, and procedures of any Federal taw or jaw of any
State or pelitical subdivision of any State or jurisdiction that provides greater or equal protcc-
ton for the rights of individuals with disabilities than are afforded by this chapier” 42
US.C. § 1220t(b) (Supp. V 1993). Thus, it clearly was the intent of Congress that the ADA
would enhance, rather than replace, already existent siate and federal law.

10. See 42 US.C. § 12112 (Supp. V 1993).

ClL 1d § 120 2(a)

12. See EEQC TECHNICAL ASSISTANCE MANUAL ON THE EMPLOYMENT PROVISIONS (TI-
TLE 1) OF THE AMERICANS WITH DISABILITIES ACT I-1 (1992) [bereinafier BEEOC MANUAL)L
Prior 1o July 26, 1994, only employers with 25 or more full thme employees were covered
by the ADA. Subsequent to July 26, 1994, the threshold was lowered to employers with 15
or more full iime employees. 42 U.S.C. § 12111(5){A) (Supp. V 1993). The EEOC Manual
provides that the threshold nusnber of croployees includes “part-time employees, working for
fa covered entity} for 20 or more calendar weeks in the currem or preceding calendar year.”
EEOC MaNuUaL, supra, at 1-1.
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of the Civil Rights Act of 1964.” Accordingly, the ADA embraces
persons who are agents of an employer as well as “any party who
significantly affects access of any individual to employment opportu-
nities, regardless of whether that party may technically be described
as an employer of an aggrieved individual as that term has generally
been defined at common law.”" The definition of employer under
the ADA 1is so broad that it has even been held to apply to multi-
employer trust funds which simply provide employee benefits to
employees pursuant to the terms of a collective bargaining agree-
ment."

Title I of the ADA protects only “qualified individualfs] with a
disability.™® In order for an individual with a disability to be con-
sidered qualified, he must demonstrate that he is able, with or without
a reasonable accommodation, to perform the essential functions of the
job he seeks or currently holds.” Under the ADA, if an individual
fails to satisfy the requisite skill, experience, education, or other job
related requirements of a particular position, he or she may not be
considered qualified for that position and, therefore, may not be enti-
tled to statutory protection.” Furthermore, an individual seeking re-
lief under the ADA must show that, despite a handicap, he is capable
of performing the essential functions of the employment position he
either seeks or holds."” The statute, however, provides little guidance
as to how an employer is to determine what the essential functions of
a position are.” Despite this fact, it seems quite clear that a handi-

i3. See §. REP. No. 116, supra note 2, at 25. As in Title VII of the Civil Rights Act,
the ADA provides that corporations fully owned by the U.S. Goverament or Indian tribes,
and bona fide private clubs which arc exempt from taxation under the Internal Revenue Code
(and which are not labor organizations), are exempt from coverage. These entities are not
defined as employers under either statute, See 42 U.S.C. § 12111(5)(B) (Supp. V 1993).

14, Spirt v. Teachers Ins. & Annuity Ass’a, 691 FE2d 1054, 1063 (2d Cir. 1982).

15, See Transcript of Oral Argement at 3, Mason Tenders Dist. Council Welfare Fund v.
Donaghey, 93 Civ. 1154 (S. Dist. Rep)) {(S.D.N.Y. Nov. 19, 1993} (Transcript of piaintiff’s
oral argumeni on motion for summary judgment, Nov. 19, 1993); see alsc Memorandum
Decision on Plaintiffs’ and Defendants” Motion for Summary Judgment, EEQC v. Monroe
Foods, Inc,, 93 Civ. 2925 (D. Md. May 16, 1994).

16. 42 US.C. § 12111{(8) (Supp. V 1993).

17. 1d.

18. EEOC MANUAL, supra note 12, at II-11.

19. See 42 US.C. § 12111(8) (Supp. V 1993).

20. Id. Section 12111(8) provides that

"[flor the purposes of this subchapter, consideration shall be given to the emplo-
yer’s judgment as to what functions of a job are essential, and if an employer has
prepared a written description before advertising or interviewing applicants for the
job, this description shall be considered evidence of the essential functions of the
job.”
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capped person may not be denied an employment opportunity simply
because he or she is incapable of performing non-essential or margin-
al aspects of a specific job.”

To qualify for protection under the ADA, an individual must be
considered disabled. The definition of “disability” under the ADA is
incredibly broad. It includes:

(A) a physical or mental impairment that substantially limits one or
more of the major life activities of the individual;

(B) a prior record of such an impairment; or

(C) being regarded as having such an impairment.”

It is interesting to note that under section 12102(2)c), even if an
individual is simply believed to have a disability, that individual is
entitled to protection under the ADA whether or not he or she actu-
ally has the perceived disability.” Employers, therefore, must behave
cautiously before glibly labeling an employee “handicapped”; to do so
may raise the specter of statutory rights (and their co-requisite obliga-
tions) which the employee might not have originally had but for the
employer’s mistaken perception. :
Under the first prong of section 12102(2), a physical impairment

Id. (emphasis added). Thus, it would seem best for an employer to prepare a comprehensive
writter job description outlining the essential functions of a position before seeking applicants
for that pesition. This would give the employer 2 quantifiable and objective basis for deter-
mining whether a handicapped individual can indeed be considered “qualified.”
21, EEOC MaNUAL, supra note 12, at H-12.
22. 42 US.C. § 12102(2) (Supp. V 1993). The ADA’s definition of disability tracks the
definition of “person with a handicap” contained within the Rehabilitation Act of 1973, See
29 US.C. § 706(8)a} (1988); see also 29 U.S.C. § 706(8XA) (Supp. V 1993) (altering the
statute’s original terminclogy by referring to an “individual with a disability™). Thus, prac-
titioners who commence actions under ADA Title I will have the benefit of interpretative
case law under the Rehabilitation Act {o establish which afflictions are considered disabilities.
Recently, the EEOC promulgated new guidelines defining the term “disability” under the
ADA. While the guidelines do not change the concepticn of what arc qualified disabilitics,
they provide a greater depth to this term and add concrete examples of covered disabilities.
See EEQC Compliance Manual Directive No. 915.002, § 902 (Mar, 14, 1995).
23. The Senate Commifice, when it considered the rationale behind § 12102(2)(c), noted
that this section was based upon the Svpreme Cour’s decision in School Bd. of Nasszu
County v. Arline, 480 U.S. 273 (1987), a case decided under the Rehabilitation Act. See S.
REP. NO. 116, supra note 2, at 24. In Arfine, the Court wrote:
By amending the definition of “handicapped individval” to include not oaly those
who are actually physically impaited but also those who are regarded as impaired
and who, as a result, are substantially limited in a major life activity, Congress
acknowiedged that society's accumulated myths and fears about disability and dis-
cases are as handicapping as are the physical limitations that flow from actual
impairment.

Arline, 480 U.S. at 284.
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is considered to be:

any physiological disorder or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body sys-
tems: neurological; musculoskeletal; special sense organs; respiratory
including speech organs, cardiovascular; reproductive; digestive;
gastro-urinary; hemic and lymphatic; skin; and endocrine.®

A mental disorder is defined as “any mental or psychological disor-
der, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific leaming disabilities.”™ Because the
ADA’s definition of mental® and physical impairment is so generic,
it i1s almost impossible to develop a specific list of covered ailments.
Apparently, Congress intended to keep the definition of disability
fluid so that individuals with diseases which become pervasive at a
future date (as did AIDS beginning fifteen years ago) may also be
entitled to protection.”’

Since the ADA’s legislative history largely parallels the Rehabili-
tation Act,” one may assume that the specific handicaps covered by
the Rehabilitation Act are also covered by the ADA.* Additional
ailments potentially covered under the ADA include: obesity;® stress
and job related depression where a psychological basis is estab-

24, 45 CFR. § 84.33)(2)(1) (1989} see 42 U.S.C. § 12102(2) {Supp. V 1993},

25, See EEOQOC MANUAL, supra note 12, ar [1-2.

26. The Senate, when it considered the parameters of “mental impairment,” noted that
the ADA, with some limited exceptions, covered the gamut of mental ifinesses listed within
the Diagnostic and Statistical Manual of Mental Disorders used by psychiamic and mental
health professionals, just as the Rehabilitation Act did. See 135 CoNnG. REC. SE1,173, S11,174
{daily ed. Sept. 14, 1989). The ADA's coverage of menial disabilities pose interesting ques-
tions for both employer and employee alike. See Louis Pechman, Mental Disabilities in the
Workplace, N.Y. L., Mar. 2, 1994, at 1.

27. See 54 Fed. Reg. 3245 (1989); Chai R. Feldblum, The Americans with Disabilities
Act Definition of Disability, 7 Las. Law. 1, 20 (1991).

28. See S. REP. NG. 116, supra note 2, at 21.

29. For example, vision and hearing impairments; emotional disturbance and mental ill-
aess; seizure disorders; orthopedic and neuromotor disabilities; speech -impairments; learning
disabilities; cancer; HIV; and infectious and cystic fibrosis, among cthers, are considered
prolected condilions under bodh: the Rehabilitation Act and the ADA. See Robert L. Burgdorf
Ir., The American With Disabilities Acf: A Practical and Legal Guide 10 Impact, Enforcement
and Compliance, BNA Special Report (1990) at 82-83,

30, See Cook v. Rhode Island Dep™t of Mental Health, 783 F. Supp. 1569 (DRI 1992},
affd, 10 F.3d 17 (ist Chr. 1993); Cassista v. Community Foods, Inc., 856 P.2d 1143 {Cal.
1993).
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lished;” and full-blown AIDS.*

Furthermore, the ADA specifically excludes current alcohol and
ilegal drug users from its definition of “qualified individualfs] with a
disability.”” However, individuals are not excluded from coverage if
they are recovering drug abusers or alcoholics who have either previ-
ously been or are currently enrolled in a supervised drug rehabilita-
tion program.* In this respect, a significant distinction between the
ADA and the Rehabilitation Act exists. While an alcoholic is abso-
lutely protected by the Rehabilitation Act,” under the ADA an indi-
vidual must prove that he has recovered and actually able to ade-
quately perform all of the essential functions of his position.’

The ADA specifically removes from its scope individuals with
such alleged “disorders” as homosexuality, transsexualism, sexual
behavior disorders, compulsive gambling, kleptomania or pyroma-
nia.” This limitation on the ADA's scope was apparently added as a
compromise to an even more exclusive amendment which would have
permitted discriminatory actions against disabled individuals if such
conduct were the product of the discriminator’s religious or moral
convictions.* A compromise was achieved because the provision, as
originally suggested, would have rendered the protection afforded by
the ADA nugatory.

The ADA does, however, protect one type of individual not
otherwise covered by the Rehabilitation Act because it prohibits dis-
crimination against gualified employees and job applicants who do not
have a disability, but who associate with a disabled individual cov-
ered by the Act.” Thus, an employer may not discriminate against
an employee or a job applicant whose wife has Alzheimer’s disease
or whose life partner has AIDS without running afoul of the ADA.®

31, See Guice-Mills v. Derwinski, 772 F. Supp. 188 (S.D.N.Y. 1991}, affd, 967 F.24
794 (2d Cir. 1992).

32. See Pheips v. Field Real Estate Co., 991 F.2d 645 {(10th Cir. 1993).

33, 42 US.C. § 12114(a) (Supp. V 1993).

34, See id § 12114(h).

35. Sec 29 US.C. § 706(8)(B) (1988 & Supp. V 1993).

36. See 42 U.S.C. § 12114(c)(4) (Supp. V 1993).

37. id § 122i1. In contrast, the Rehabilitation Act does nol mention any of these disor-
ders. See 29 U.S.C. § 706(13) {1988 & Supp. V 1993),

38. See Feldblum, supra note 27, at 25.

30. 42 US.C. § 12112(b)(4) (Supp. V {993). Section 12112(b)(4} defines this form of
prohibited discrimination to mean “excluding or otherwise denying cqual job benefits to a
qualified individual because of the known disability of an individual with whom the qualified
individual is known to have a relationship or association.” Id.

40. See Chai R. Feldblum, The Americans with Disabilities Act Definition of Disability, 7
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There is no provision comparable to this in the Rehabilitation Act. Of
course, since such an employee is not otherwise covered by the ADA,
this individual would have to prove that he or she was in fact dis-
criminated against solely due to his or her relationship with a dis-
abled individual." In practice, this form of discrimination may be
extremely difficult to prove.

As mentioned previously, in order for a disabled individual to be
entitled to ADA protection under section 12111(8), he must demon-
strate that he is capable of performing the essential functions of his
position.” Hence, even if an employee has a disability specifically
covered by the ADA, he is unable to take advantage of the ADA’s
provisions if he is incapable of performing the essential functions of
his job.* For example, a limousine driver who suffers from frequent
anxiety attacks which substantially inhibit his ability to drive would
most likely not be a qualified person under the ADA.

Finally, a disabled individual must be able to demonstrate that
the effect of his disability substantially limits his ability to perform
what is categorized ds a “major life activity.”™ The ADA’s regula-
tions, provide a three pronged inquiry to determine whether a disabili-
ty has created a substantial impairment of an individual’s major life
activity: (1) the nature and severity of the impairment; (2) the ex-
pected duration of the impairment; and (3) its permanent long-term or
expected impact.” Hence, the ADA is not meant to immunize indi-
viduals with a trivial impairment (e.g., infected finger or mild aller-
gies) from disability-based employment discrimination.® Neverthe-
less, because of the possibility that a diabetic may lapse into a coma
without insulin, a person who simply requires regular injections of
insulin would be considered substantially impaired since his insulin-
dependent condition inhibits the manner in which he is able to per-
form several major life activities.”

Lap. Law. 11, 25-26 (1991). Although Congress originally attempted to limit the statute’s
cancept of “association with a covered disabled individual” to those individuals related by
blood, marriage, adoption or judicial decree, the actual terms of the ADA were not limited in
that fashion. fd. at 25.

41, See id.

42, See supra notes 16-19 and accompanying text.

43, See 42 U.S.C. § 12111(8) (Supp. V 1993).

44, Id, § 12102(2)(A); BEOC MANUAL, supra note 12, at I[-3; §. Rep, No. 116, supra
nole 2, at 23 (noting examples such as walking, speaking, seeing, bearing, breathing, leamning
and working), '

45. EEQC MANUAL, supra note 12, app. B § 1630.2() at B-9.

46. 8, Repr. No. 116, supra note 2, at 23.

47. EEOC MANUAL, supra note 12, at B-10,
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A. Reasonable Accommodation

Title I of the ADA and the Rehabilitation Act are unique among
civil rights legistation in that both acts place dual obligations upon
employers. First, the statutes require that employers not discriminate
against a qualified disabled employee or prospective employee who
can perform the essential functions of an available employment posi-
tion.® Additionally, both mandate that an employer provide reason-
able accommodation to an otherwise qualified employee who is not
capable of performing necessary employment functions without that
accommodation,”

For example, an otherwise qualified visually impaired individual
may be entitled to a device that enhances visual images, if such a
device would enable that individual to satisfactorily perform essential
functions of his or her job.”® In fact, the ADA specifically provides
that a covered entity would engage in discriminatory behavior by
failing to reasonably accommodate an individual who is capable of
performing the essential job functions once they are aided by such a
reasonable accommodation.”

The exact nature of the reasonable accommodation required in a
particular situation is not elaborated on in the ADA. Nonetheless, the
ADA provides some guidelines as to the general types of reasonable
accommodations that an employer might provide to qualified employ-
ees.”” Section 12111(9) provides that the term “reasonable accommo-
dation” may include:

(A) making existing facilities used by employees readily accessible
to and usable by individuals with disabilities; and

(B) job restructuring, part-time or modified work schedules, reas-
signment to a vacant position, acquisition or modification of equip-
ment or devices, appropriate adjustment or modifications of exami-
nations, training materials or policies, the provision of qualified
readers or interpreters, and other similar accommodations for indi-

48, See 42 US.C. § 12112 (Supp. V 1993); 20 CFR. § 794 (1988).

49, See 42 U.S.C. § 12111 (Supp. V 1993); 20 CFR. § 1613703 (1994,

50. As will be discussed in Pan II of this article, infra, the reasonable accommodation
provision of the ADA potentially comes into conflict in several respects with an employer's
statutory obligation to negotiale in good faith over the terms and conditions of employment.

3L See 42 US.C. § 12112(BXS)A) (Supp. V 1993,

52. See id. § 12111(9).
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viduals with disabilities.”

This definition, of course, is by no means meant to be exhaustive. It
certainly can be anticipated that innumerable possible accommodations
may be available to address the many possible afflictions covered by
the statute.

Once again, consideration of the Rehabilitation Act would be
instructive to anyone attempting to ascertain the scope of the ADA’s
reasonable accommodation requirement, since the Rehabilitation Act
also contains reasonable accommodation provisions.** Nevertheless,
while the ADA was under consideration, the legislature recognized
that “the decision as to what reasonable accommodation is appropriate
is one which must be determined based on the particular facts of the
individual case.™ Ultimately, a review of the particular accommoda-
tions found permissible or necessary under the Rehabilitation Act
would reveal that a “fact-specific case-by-case approach” was uti-
lized by employers and the courts in assessing the accommodation’s
propriety.

Besides including suggested parameters for developing reasonable
accommaodations within the statute, the legislature also included in the
ADA’s legislative history several examples of how specific disabilities
might be reasonably accommodated to provide employers with addi-
tional guidance.”” For instance, the ADA’s legislative history sug-
gests that shift rotation might be appropriate for disabled individuals,
such as those who suffer from epilepsy, who are incapable of work-
ing a standard work schedule.”® A person who has impaired mobility
and who is reliant on public transportation that is not fully accessible
might also require a modified work schedule.” Of course, blind or
visually impaired individuals require specific computer software or
hardware to accommodate their disability.* Similarly, the hearing
impaired may require telephone handset amplifiers, telephones which
are compatible with hearing aids and/or special telecommunications
devices.” Individuals with impaired physical dexterity may require

53, 1d.

54, See 29 US.C. §§ 791, 794 (1988 & Supp. V 1993).

55. See 8. REP. NO. 116, supra note 2, at 31; see alse H.R. REr. No. 485, 101st
Cong., Ist Sess., pt. 2, at 62 (1990) {hereinafter H.R. REp. No. 485].

56. 5. REP. No. 116, 101st Cong., Ist Sess. 31 (1989),

57. Id.

58 Id

59. Id

60, Id. at 32.

6l. Id
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other types of mechanical devices, such as a mechanical page turner,
raised or lowered office furniture, or telephone headscts.*® Finally,
part-time or modified work schedules may be required for people
with chronic disabilities which require regularly scheduled medical
attention and treatment.”” It must be stressed, however, that the Act’s
legislative history makes it clear that the ADA “does not entitle an
individual with a disability to more paid leave time than non-disabled
employees.”

In order for an employee or job applicant to become entitled to
reasonable accommodation, he must first specifically request accom-
modation from his employer since the ADA only requires that rea-
sonable accommodation be made to the inown physical or mental
limitations of an otherwise qualified individual.” In fact, the legisla-
tive history of the Act indicates that it is patently improper for an
employer to unilaterally impose an accommodation upon a handi-
capped employee since this might actually have an adverse effect
upon him or her.®

This prohibition could potentially cause a diflemma for an em-
_ployer who recognizes that a qualified employee’s job performance is,
or has become, impaired because of a disability. If the impaired em-
ployee has either failed or refused to request an accommodation the
employer may not act unilaterally. One commentator has suggested
that this problem may not be a critical one since “the general prob-
lem-solving tenor of the ADA suggests that employers should be
proactive in generating dialogue regarding [employees’] apparent
needs for accommedation.™ This prediction, however, awaits empir-
ical verification.

The ADA makes it clear that an employer is not required to
reasonably accommodate every disabled employee or job applicant
who seeks employment. An employer may reject or even dismiss a
disabled employee who is rendered unqualified or unable to perform
the essential functions of his job, even if he were reasonably accom-
modated.” For instance, a person whose handicap prohibits him from
obtaining a driver’s license, such as a person who suffers from un-

62. M.

63, Id. at 31

G4 Id

65, See EEOQC ManUaL, supra noic 12, at 117, S. REP. No. 116, supra note 56, at 34,

66, See 5. REP, NO. 116, supra note 56, at 34.

67, C. Geoffrey Weirich, Reasonable Accommodation Under the Americans With Disabili-
tres Aer, 7 LaB. Law. 27, 32 (1991},

68. Id. at 28
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controllable grand mal seizures, can be rejected from employment as
a city bus driver because driving is an essential element of this job,
an element which he or she is incapable of performing. Even with a
reasonable accommodation this individual would still be incapable of
driving. Another example might be a teacher who suffers from cere-
bral palsy but who has failed to obtain the requisite specialized Ii-
cense for the teaching position he or she seeks. No reasonable accom-
modation is possible here since the teacher lacks the necessary quali-
fications to perform the position sought.

B. Undue Hardship

Where it can be proved that the requested reasonable accommo-
dation would cause “undue hardship” to the employer’s business, the
employer is provided with a specific statutory defense to a discrimi-
nation claim under the ADA.® This is true even if the handicapped
individual could perform the essential functions of his or her job with
the aid of an accommodation. In this respect, the ADA provides that
a reasonable accommodation is required unless “such covered entity
can demonstrate that the accommodation would impose an undue
hardship on the operation of the business of such covered enti-
ty. ... .

Undue hardship is defined under the ADA as a significant ex-
pense or considerable difficulty in implementation of reasonable ac-
commodations.” The ADA lists several factors to be considered by
an employer in determining whether or not a reasonable accommoda-
tion could be considered unduly burdensome.” These factors include
the nature of the accommodation sought, the financial resources of the
employer who is requested to provide the accommodation, the effect
of the accommodation upon the functioning and operation of the
covered entity, the size of the operation, the number of the employees
at the facility where the accommodation is proposed to be implement-
ed and the type of operation involved.” Hence, if the fundamental

69. - 42 US.C. § 12112(b}{5XA) (Supp. V 1993).

0. Id. .

T d § 121H1(10)(A).

720 Id§ 1Z11I{I0(BI)-(iv).

73. See Russell H. Gardner & Carolyn J. Campanella, The Undue Hardskhip Defense 1o
the Reasonable Accommodation Requirement of the Americans With Disabilities Act of 1990,
7 LaB. Law. 37, 38 (i991). As with the list of factors 1o be considered in determining the
exislence of a disability and possible reasonable accommodations under the ADA, the parame-
ters sel forth by the Act for establishing that a particular reasonable accommodation would be

|
|




1995] The ADA’s Impact Upon Federal Labor Law 263

processes by which the employer operates would be completely
changed by a proposed accommodation, or if its cost would be exces-
sive, the employer would not violate the ADA by refusing to imple-
ment it since the accommodation could not be considered reason-
able.™

As with the ADA’s reasonable accommodation requirement, the
undue hardship defense had its genesis in the Rehabilitation Act.”
One might assume that a review of the legal decisions under the
Rehabilitation Act would be of assistance to anyone seeking to obtain
a better understanding of the ADA’s undue hardship concept. Unfor-
tunately, this is not the case. While there is a wealth of Rehabilitation
Act case law dealing with the undue hardship defense, it is unclear if
these cases concern the issue of whether the accommodation is unrea-
sonable or whether it is unduly burdensome.” Clear parameters do
not exist and courts have often used these concepts interchangeably.
This distinction is critical since under the Rehabilitation Act (and
most likely the ADA) the unduly burdensome concept is an affirma-
tive defense to a discrimination action.” On the other hand, a deter-
mination of whether an accommodation is reasonable is part of the
prima facie case under both acts.” Thus, the reasonableness of the

unduly burdensome were not meant 10 be exhaustive. These guidelines were merely meant to
provide guidance to employers concerning the nature of their obligation to reasomably accom-
modate a disabled employee. Id.

74, See Regulations to Implement the Equal Employment Provisions of the Americans
with Disabilities Act, 29 C.FR. § 1630.2(3) (1994),

75. See 29 U.S.C. §§ 794, 794(c) (1988 & Supp. V 1993). To a lesser extent, the con-
cept of undue hardship under the ADA is analogous to the concept of undue hardship found
in a section of the Civil Rights Act of 1964, providing that an employer is required to rea-
sonably accommodate an employee's religious belicfs and practices ualess the employer is
able to demonstrate that such an accommodation would cause undue hardship to the
employer’'s business. See 42 U.S.C. § 2000e(j) (1988 & Supp. V 1993). The iegislative histo-
ry of the ADA makes it clear, however, that the de minimis requirement for religions accom-
modatior first formulated in TWA v. Hardison, 432 U.S. 63 (1977}, does not apply to rea-
sonable accommodation as defined by the ADA. 8. REP. No. 116, supra note 56, at 36. The
Senate noted that in Hardison the Supreme Court held that “an employer need not accommo-
date persons with teligions beliefs if the accommodation would require more than a de mini-
mis cost for the employer.” S. REP. NO. 116, supra note 56, at 36. Under the ADA, much
mote must be shown in order to establish the undue hardship defense.

76. See Gardner & Campanella, supra note 73, at 38-39.

71, See McDomneli Douglas Corp. v. Green, 411 U.S. 792 (1973). As with any discrimi-
nation action, the plaintiff must first prove that a legally sufficient prima facie discrimination
claim exists. Only after a prima facic case has been put forth by the plaintiff is the defen-
dant required to demoustrate that the accommodation requested would prove to be unduly
burdensome. fd. at 802.

78. 29 US.C. § 791 (1988 & Supp. V 1993} 42 U.S.C. § 12112 (Supp. V 1993).
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accommodation in the first instance must be shown by the plaintiff.
The major distinction between the concepts of reasonable accommoda-
tion and undue haI‘dShIp is, therefore, who has the ultimate burden of
proof on the issue.’

That the courts have occasionally confused these concepts is
amply demonstrated in several appellate level decisions. For example,
in Pushkin v. Regents of University of Colorado,* the Tenth Circuit
held that the defendant had the burden of proving that an employee’s
disability could not be reasonably accommodated (rather than the
employee proving that she could be reasonably accommodated as part
of her prima facie case).” The Ninth Circuit has held that when pre-
senting evidence to demonstrate an accommodation is unreasonable,
the burden rests on the employer to show;

sufficient information from the [disabled employee or] applicant and
from qualified experts as needed to determine what accommodations
are necessary to enable the [employee or] applicant to perform the
job safely. The application of this standard requires a strong factual
foundation in order to establish that an applicant’s handicap pre-
cludes safe employment. After marshaling the facts, the employer
must make a decision as to the reasonableness of the accommoda-
tion,®

Furthermore, in Prewitt v. United States Postal Service,® the Fifth
Circuit held that “the burden of proving inability to accommodate is
upon the employer” because:

[tihe employer has a greater knowledge of the essentials of the
job than does the handicapped applicant. The employer can look
at its own experience, or, if that is not helpful, to that of other
employers who have provided jobs to individuals with handicaps
similar to those of the applicant in question.®

79. As in many areas of litigation, the outcome of a discrimination action may often be
predicted by ascertaining which party ultimately bears the burden of proof. See, e.g., Saint
Mary's Honor Cu. v. Hicks, 113 8. Ct. 2742 (1993).

80. 658 F2d 1372 (10th Cir. 1981).

81. Id. at 1387 (“defendants have the burden of going forward and proving that plaintiff
is not . . . one who is abic to meel ail of the program’s requirements in spite of his handi-
cap"} {emphasis in original).

82. Mantolete v. Bolger, 767 F2d 1416, 1423 (9th Cir. 1985) {emphasis in original).

83, 662 F.2d 292 (Former 5th Cir. Unit A Nov. 1981).

84. Id. at 308; ¢f. Doe v. New York Univ., 666 F.2d 761, 776-77 (24 Cir, 1981) (hold-
ing that the employer's burden of proof is solely lmited to proof of undue hardship). The
decision in Doe appears mote in line with the Rehabilitation Act and the ADA’s intended
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It remains to be seen whether case law interpreting the ADA will
clarify whether it is the empleyer or the employee who bears the
ultimate burden of proof on this issue. This should not be a difficult
decision, since the statute indicates that the burden of showing that an
accommodation would pose an undue hardship rests upon the employ-
er-SS

The most important factor used to consider whether an accom-
modation poses an undue hardship upon an employer is its cost. If an
accommodation would potentially bankrupt the employer, it is clear
that a disabled employee may not insist upon it. For this reason, a
large employer with greater financial resources would be expected to
provide more costly accommodations than an employer whose re-
sources were not as great.

Cost is not the only factor considered. If the accommodation
requested would disrupt the employer’s ability to prepare- work sched-
ules, such as where a disabled employee desires to take unlimited
ieave without complying with employer’s notice policy, undue hard-
ship may be also demonstrated.*® If the accommodation would be
dangerous to the disabled employee or other employees in the plant,
it also may be prohibited. This is so even though the ADA. does not
specifically list safety as a relevant consideration.”

Under the Rehabilitation Act, courts have held that an employer
is not required to modify an existing job or create a new job category
simply to accommodate a handicapped employee.® Nor is an em-
ployer required to modify job requirements to eliminate a specific
essential element which a disabled employee is unable to perform.”
Additionally, employers are not required to hire an additional employ-
ee to help a disabled person perform a position for which only one
employee was originally intended.”

Finally, the ADA’s legislative history provides that even if an
accommodation may be considered too burdensome for an employer
to implement, if the disabled employee is capable of either providing

distribution of burdens between plaintiff and defendant.

85. See 42 US.C, §§ 12112(0)(5)(A), 12113(a) (Supp V. 1993); Schmidt v. Safeway
Inc., 864 F. Supp. 991 (D. Or. 1994),

86. See Kimbro v. Atlantic Richficld Co., 889 F.2d 8§69 (9th Cir. 1989), cert. denied,
498 U.S. 814 (1990} (decided under Washington handicap anti-discrimination law which has
objectives similar to those of the ADA).

87.. Sec 42 US.C. § 12213(b) (Supp. V 1993).

88. See Fowler v. Frank, 702 F. Supp. 143 (E.D. Mich. 1988).

89. See Jasany v. United States Postal Serv., 735 F.2d 1244 (6th Cir. 1985).

90. See Armeson v. Heckler, 879 F.2d 393, 307.98 (8th Cir. 1989).
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the accommodation on his own or climinating the burdensome part of
it, he may not be denied employment if the sole reason for the denial
would have been the hardship caused by the accommodation.” The
EEOC Technical Assistance Manual also lists other examples where
an employer may not refuse to provide a reasonable accommodation
which is allegedly unduly burdensome.”

PART I}

THE ADA’S EFFECT UPON LABOR-MANAGEMENT COLLECTIVE
BARGAINING OBLIGATIONS

In addition to prohibiting private employers from discriminating
against qualified handicapped or disabled individuals with respect to
available employment opportunities, the ADA provides that employers
must reasonably accommodate disabled employees who are capable of
performing the essential functions of their job or a job sought, unless
the employer establishes that such accommodation would create an
undue hardship.” Also, the ADA specifically provides that employers
may consider job reassignment as an available reasonable accommoda-
tion.”

Nonetheless, if an employment situation is covered by a collec-
tive bargaining agreement, job reassignment may only be available to
a disabled employee if the agreement’s terms are complied with or if
good faith negotiations occur between the parties to the agreement. In
this respect, the ADA potentially comes into direct conflict with labor
and management’s obligations under the Taft-Hartley Act® The
ADA has created a statutory obligation to reasonably accommodate
disabled employees which is independent of, and potentially contrary
to, labor and management’s collective bargaining obligations.”

91. 8. Rep. No. 116, supra note 56, at 37.

92, See EEOC MANUAL, supra note 12, at 111-12 to 1H-16.

93, See 42 US.C. § 12112(5){5)(A) (Supp. V 1993). The ADA requires reasonable ac-
commodations o the known physical or mental limitations of a qualified applicant as a
means of overcoming unnecessary barriers that prevent or restrict employment opportunities
for otherwise qualified individuals with disabilities, unless an employer can show that the
accommodaiions would impose an unduc hardship on the business. See id.

94, Id § 121311(9)(B}.

95. See 29 US.C. §§ 141-197 {1988 & Supp. V 1993),

96. See 29 US.C. § 151 (1988). The declaration of poiicy for the Taft-Hartley Act
provides that:

It is declared hereby to be the policy of the United States to eliminate the causes
of certain substantial obstructions to the free flow of commerce and to mitigate
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Hence, the ADA varies from several other progressive federal statutes
such as the Fair Labor Standards Act,” the Equal Pay Act® and
Title VII of the Civil Rights Act of 1964,” since these statutes sim-
ply define the minimum statutory entitlements which collective bar-
gaining agreements may not abrogate.

A. Basic Analysis

Before the terms and conditions of employment can be unilat-
erally modified by an employer, the Taft-Hartley Act requires that
good faith collective bargaining must occur between an employee
representative and the employer who has exclusively recognized that
representative. This is true only if wages, hours or other mandatory
bargaining items are concemned.'®

Additionally, the provisions of a collective bargaining agreement
may not be changed without the explicit consent of both parties to
the agreement.”’ The ADA, however, requires covered employers to
make reasonable accommodations to the known physical or mental
limitations of otherwise qualified employees or applicants for employ-
ment, unless it can be proven that such an accommodation would
impose an undue hardship upon the employer.!®

In order to effectuate an accommodation, the ADA might be
interpreted to require an employer to untlaterally modify the terms
and conditions of a handicapped employee’s position without first

and eliminate these obstructions when they have occurred by encouraging the prac-
tice and procedure of collective bargaining and by protecting the exercise by work-
ers of full frecdom of association, self-organization, and designation of representa-
tives of their own choosing, for the purpose of negotiating the terms and condi-
tions of their employment or other mutua aid or protection.
Id; see also id. § 157. Section 157 sets forth the rights of employees as to organization and
collective bargaining, specifically providing that:
Employees shall have the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the purpose of coltec-
tive bargaining . . . and shall also have the right 10 refrain from any or all of
such activities except to the extent that such right may be affected by an
agreement tequiring membership in a labor organization as a condition ‘of em-
ployment as authorized in section 158(a)(3) of this title.
Id.
97. 29 US.C. §§ 201-219 (1988 & Supp. V 1993).
98, 29 US.C. § 206(d) (1988),
99, 42 U.S.C. 88§ 2000e to 2000c-17 {1988 & Supp. V 1993).
100. See 29 U.S.C. §§ 158(a)(5), 158(b} (1988).
10t fd. § 158(d).
102. 42 US.C. § 12112 (Supp. V 1993).

i
E
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consulting the employees’ exclusive bargaining representative.'”
Such a unilateral change in employment conditions may subject the
employer to unfair labor practice charges.”™ An unfair labor practice
charge may also be filed, or a breach of contract action initiated,'”
if the employer, by implementing an accommodation, fails to honor
the provisions of a written collective bargaining agreement.

For example, an accommodation may involve shifting a handi-
capped employee to “lighter work” duties in violation of an estab-
lished seniority rights provision within the collective bargaining agree-
ment. This could result in the filing of a National Labor Relations
Board (“NLRB") charge by the union or the employees whose se-
niority were ignored. On the other hand, if the employer failed to
provide such an accommodation, it may be subjected to a claim be-
fore the Equal Employment Opportunity Commission (“EEOC”} under
the ADA. Under these circumstances, a Catch-22 conflict between the
Taft-Hartley Act and the ADA is most probable.

B. Analysis in Line with the Rehabilitation Act of 1973

The reasonable accommodation requirement in the ADA is also
contained within its predecessor statute, the Rehabilitation Act of
1973." An examination of the Rehabilitation Act and relevant inter-
pretative case law provides insight into the possible harmonization of
the ADA with the Taft-Hartley Act.

Similar to the ADA, the Rehabilitation Act was promulgated by
Congress in order to provide greater job training and employment
opportunities for handicapped individuals.”” Its primary focus was
on increasing federal economic aid and providing vocational rehabili-

103. If the employer negotiates a reasonable accommodation with the handicapped indi-
vidual directly rather than with the employee’s certified bargaining representative, this may
also violate the Taft-Hartley Act’s prohibition against direct negotiation between an cmployer
and an individual who is represented by a union which has been recognized as his exclusive
bargaining agent. See 29 U.S.C. § 159(a) (1988).

104, See 29 US.C. §§ 158 (a)(1), (a)X5) (1988).

105. Id. § 185

106. Rehabilization Act of 1973, Pub. L. No. 93-112, 87 Stat. 357 (current version at 29
U.S.C. §§ 701-794 (1988 & Supp. V 1993)). As was previously discussed in Part I of this
article, supra, when Congress drafted the ADA it incorporated many standards of discrimi-
nation contained within the Rehabilitation Act, inciuding an employer's responsibility to pro-
vide a reasonable accommodation. In fact, the EEQC interpretive guideline on Title I of the
ADA indicates that casc law developed under the Rehabilitation Act should be considered
generally applicable to the ADA as well. See 29 CER. § 1630.1(c) (1994).

107. See 29 US.C. § 701 {1988 & Supp. V 1993}
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tation for such individuals." However, the Rehabilitation Act, in-
cluding its anti-discrimination provision, only applies to employees of
the federal govemment or to employers who receive federal fund-
ing."” 1t was not until the ADA was enacted that employment dis-
crimination against handicapped individuals working in the private
sector, as well as for the state and local government, was actually
prohibited.

In reviewing the Rehabilitation Act, the federal courts have been
extremely reluctant to require a reasonable accommodation which
would abridge the rights of employees covered by a collective bar-
gaining agreement. The Supreme Court has, nevertheless, held that the
Rehabilitation Act does in fact affirmatively require an employer to
reasonably accommodate an “otherwise qualified” employee with a
handicap.'"® In Arline, an employer was required to reassign a dis-
abled employee (who was susceptible to tuberculosis) to an alternative
position which the employee was capable of performing if that em-
ployee was otherwise qualified."” The Supreme Court held that “al-
though femployers] are not required to find another job for an em-
ployee who is not qualified for the job he or she was [originally]
doing, they cannot deny an employee alternative employment oppor-
tunities reasonably available under the employer’s existing poli-
cies.”"? Nevertheless, under case law following the Arline decision,
it appears that reasonable accommodations which contravene the terms
of a collective bargaining agreement will be prohibited under the
Rehabilitation Act.'”

In Daubert v. United States Postal Service,' a disabled em-
ployee requested that the responsibilities of her job as a postal worker
be altered so that she would only be required to perform “light du-
ties.”" Under the seniority provisions of the collective bargaining

108, Id. §§ 720-752.

109, id. §§ 791, 794

110.  See School Bd. of Nassau County v. Arline, 480 U.S. 273, 285 (1987) (ieaving open
the question of whether an aliernalive cmployment opporturity might be decmed inherently
unreasonable if it would violate the specific terms of & collective bargaining agreement).

1., See id at 289

H12. Id. ar 289 n.19.

113, See Shea v. Tisch, 870 F.2d 786 (Ist Cir. 1989); Jasany v. United States Postal
Serv., 755 F.2d 1244 (6th Cir. 1985y Davis v. United States Postal Serv., 675 F, Supp. 225
{M.D. Pa. 1987); Hurst v. United Stales Postal Serv., 653 F. Supp. 259 (N.D. Ga. 1986);
Wimbley v. Bolger, 642 F. Supp. 481 (W.J). Tenn. 1986) Carty v. Carlin, 623 F. Supp.
1181 (D. Md. 1983).

114, 733 F.2d 1367 (10th Cir. 1984).

115, Jd. at 1368, In Dauberi, the plaintiff soffered from a degencrative spinal disease
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agreement covering Ms. Daubert, only employees with five years or
more experience were allowed to be transferred to light duty.''® Un-
fortunately, Ms. Daubert had only been employed with the Postal
Service for less than two years.'” The Postal Service terminated her
because she was no longer capable of handling the essential responsi-
bilities of her position, rather than granting her request for an accom-
modation.'"® ,

The Tenth Circuit affirmed the dismissal of Danbert’s claim
alleging a violation of the Rehabilitation Act, holding that compliance
with the terms of the Postal Service’s national agreement was in fact
a legitimate business reason justifying the plaintiff’s discharge.'”
Furthermore, as Daubert could no longer perform the heavy lifting
required by her original position, she was no longer “otherwise quali-
fied” to perform the essential functions of her job assignment.”® It
can be reasoned that the circuit court viewed the employer’s obliga-
tions under its collective bargaining agreement as superior to the
reasonable accommodation requirement of the Rehabilitation Act.

The Fourth Circuit came to the same conclusion in Carter v.
Tisch."™ In Carrer, an employee who had developed asthma — and
was no longer capable of performing his regular duties as a custodian
— sought a permanent light duty custodial position.'” The plainti-
ff’s employer refused to permit him to engage in light duty work
since he had failed to meet the prerequisite seniority requirements
under the applicable collective bargaining agreement.'” The court
agreed with the employer’s position and held that its obligation to
provide a disabled employee with a reasonable accommodation does
not override the provisions of a valid collective bargaining agreement
unless it could be conclusively demonstrated that the agreement’s
primary objective was to discriminate against the disabled.'™ In this
respect, so long as the seniority provisions were bona fide, a handi-
capped employee did not have an actionable right under the Rehabili-
tation Act if an employer refused to reasonably accommodate him in

which prevented her from lifting heavy objects. /d. at 1369.
I16. [Id. .
117. Id. at 1368-69.
118, Id. at 1369.
119. Id. at 1370
120. Id. at 1372,
121, 822 F2d 465 (4th Cir. 1987).
122, Id. at 466.
123, Id.
124, Id. at 469.
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a manner which violated the agreement’s seniority terms.'” Since
the collective bargaining agreement’s seniority provision was deter-
mined to be bona fide in Carter, the circuit court affirmed the dis-
missal of the complaint.'* Thus, although under the Rehabilitation
Act an employer has an affirmative obligation to effect a reasonable
accommodation, it may be concluded with some confidence that the
reasonable accommodation requirement is preempted where such ac-
commodation comes into conflict with the established terms of a
collective bargaining agreement. Consequently, if case law under the
Rehabilitation Act is used as precedent for determinations under the
ADA, its “reasonable accommodation™ provision would also be super-
seded by labor and management’s Taft-Hartley bargaining obligations.
In order to determine whether Congress truly intended such preemp-
tion for the ADA, the Act’s legislative history must be explored.

C. ADA’s Legislative History

Portions of the ADA’s legislative history seem to suggest that, as
with the Rehabilitation Act, the terms of a collective bargaining
agreement should be considered sacrosanct.'” Other portions of its
legislative history, however, indicate that —— at least in some instances
- the provisions of a collective bargaining agreement might be sub-
ordinated to the important policy concemns of the ADA.'™

It should be noted that the legislative history of the ADA pro-
vides that case law and EEOC interpretive guidelines under the Reha-
bilitation Act are intended to be used as a guide for enforcing the
ADA. This is revealed in a portion of the ADA’s legislative history
which states:

In the compromise bill, the applicable regulations [Rehabilitation
Act, settion 504], 45 C.F.R. 84.12, has been incorporated almost
fully in the statute, to ensure the factors that have been used in
these and other section 504 cases continue to apply. . .. [I]n the
employment section, the ADA basically extends the provisions of

}25. Id. at 467. Thus, case law has established the Rchabilitation Act to be similar to
Title Vi1 in that the provisions of a bona fide seniority plan are exempt from Title VI's re-
quirements. See 42 (LS.C. § 2000(e)(2)(h) (1988 & Supp. V 1993). B may be anticipaicd
that the ADA will be interpreted as containing this exemption as well, even though its provi-
sions are silent on this matter.

126. Carter, 822 F.2d at 467.

127. 8. Rep, NoO. 119, supra note 56, at 32.

128.  S. REP. NO. 116, supra notc S6, at 32,
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section 504 of the Rehabilitation Act to private entities . . . Sec-
tion 504 is a very brief provision, which has been explicated by
regulations and case law over the past years. The sponsors of the
ADA wished to . . . c¢reate a clear and comprehensive statute that
would set forth all of the relevant non-discrimination provisions in
ong place. The intent is still to track section 504 — but, at the
same time, to create a statute that can stand on its own and not be
dependent on incorporation by reference to regulations issued under
section 504.'7

This portion of the ADA’s legislative history supports the argument
that its reasonable accommodation requirement should yield to the
“more important” goals of the Taft-Hartley Act because this is what
case law established under the Rehabilitation Act.™

Nevertheless, it also plainly indicates that the ADA has an exis-
tence independent from the Rehabilitation Act. In a discussion regard-
ing the resolution of the conflicting demands of the Taft-Hartley Act
and the ADA, the Senate Report indicates that the duty of an em-
ployer to abide by ADA Title I should not be affected by any incon-
sistent term contained in a collective bargaining agreement to which it
is a party.”' Thus, according to this report, a covered entity would
not be permitted to use a collective bargaining agreement’s terms as a
shield to allow it to do what the ADA would otherwise prohibit.'

The House Report further indicates that although the terms of a
collective bargaining agreement may be considered when determining
whether or not an accommodation is reasonable, the agreement’s
terms should not necessarily be conclusive.'”” The House Report
states:

An employer cannot use a collective bargaining agreement to ac-
complish what it otherwise would be prohibited from doing under
this [legislation]. For example, a collective bargaining agréement
that contained physical criteria which caused a disparaie impact on
individuals with disabilities and were not job-related and consistent
with business necessity could be challenged under this [legislation].
... The collective bargaining agreement could be relevant . . . in
determining whether a given accommodation is reasonable. ¥or

129, STaFF oF Houst COMM, ON EDUC. AND LAR., 1018T CoNG., 2d SESS., REPORT ON
THE AMERICANS WITH DISABILITIES ACT 2219 (Comm. Print 1990).

136, See supra note 113 and accompanying text.

131. §. Rep. No. 116, supra note 56, at 32.

132, 5. REr. NO. 116, supra note 56, at 32.

133, H.R. Rep. No. 483, supra note 55, at 62.

i
|
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example, if a collective bargaining agreement reserves certain jobs
for employees with a given amount of seniority, it may be consid-
ered as a factor in determining whether it is a reasonable accommo-
dation to assign an employee with a disability without seniority to
the job. However, the agreement would not be determinative on the
issue '™

Thus, the House Report also indicates that the seniority portion of a
collective bargaining agreement would not be solely determinative in
considering whether an accommodation which violates seniority
should be deemed unreasonable.'®

Ultimately, it appears that the legislature envisioned that the
inherent conflict between the Taft-Hartley Act and the ADA could be
averted by mutual negotiation between labor and management for
inclusion of a reasonable accommodation provision in their collective
bargaining agreements.”™ A recent commentator on the House ADA
Report, while noting the sensibility of the legislature’s proposal, re-
marked:

A second period anticipated by Congress follows the expiration of
the old {pre-Act) agreement and begins with the negotiation of a
new agreement which would [contain a reascnable accommodation
provision]. With such a provision in place, the employer would face
no conflict and thus would have no need for reliance on a contrary
term in an agreement to avoid the duty to undertake reasonable
accommodation. The union also would have no need for reliance on
the provision to avoid reasonable accommodation because the term
was bargained for and, presumably, the union gained something in
return. The negotiation of an accommodation provision can be
thought of as the ideal, in that it permits both the employer and the
union to effectuate their responsibilities under the ADA without
undermining collective rights under the agreement.™”

134, H.R. Rep. NoO. 485, supra note 55, at 62 (emphasis added).

1353, H.R. REP. No. 485, supra note 55, at 62.

136. S, ReP. NG, 116, supra note 56, at 32.

137, Joanne J. Ervin, Reasonable Accommodation and the Collective Bargaining Agreement
Under the Americans with Disabilities Act of 1990, 3 DET. C.L. REv. 925, 966 (1991). Such
a provision in a collective bargaining agrecment might be one which “allows an employer to
take all actions necessary to comply with this legislation.” See S. REP. No. 116, supra note
56, at 32; H.R. REP. NoO, 485, supra note 55, al 63. The Senate Report provides that
“[clonflicts between provisions of a collective bargaining agreement and an employer’s duty
to provide a reasonable accommodation may be aveided by ensuring that agreements negotiat-
ed after the effective date of [the ADA] contain a provision permitting the employer to 1ake
all actions nccessary to comply with this legislation.” S. REP. No. 116, supra note 56, at 32,
Such a clause might, however, justify an ciployer to ignore with impunity any of a coliec-
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Whether reasonable accommodation clauses will actually be agreed to
between labor and management in order to address the concerns of
the Taft-Hartley Act and the ADA still remains to be seen.

D. Arbitration Decisions

Since the legislative history of the ADA is ambiguous, the ulti-
mate resolution of the tension between the demands of the ADA and
the Taft-Hartley Act will be left to the judiciary. Because the ADA is
a relatively new statute, no trend is discernible from the reported
decisions.”® Several arbitration opinions, however, have taken the
requirements of the ADA into consideration and speculate as to how
this statute may be applied in practice.””

A recent arbitration decision which considers the conflict between
the ADA and the Taft-Hartley Act is Waterous Co. v. International
Ass’n of Machinists & Aerospace Workers’® In the Waterous Com-
pany arbitration, the employee’s grievance was based on his
employer’s refusal to allow him to return to work after he had re-
covered from carpal tunnel syndrome and spinal surgery.'"' After the
employee had recovered from his injuries, a qualified rehabilitation
consultant (“QRC”) was retained to determine whether the employee
should return to full employment as a “Hydrant Assembler IL”'¥
The QRC determined that the employee was capable of returning to

tive bargaining agreement's provisions so long as it was done for the sake of providing a
disabled employee with a reasonable accommodation. B does not appear realistic to believe
that & union would actually make this large concession to promote the public policy advanced
by the ADA. Such a concession might even be violative of a union’s duty of fair represen-
tation owed to its members.

138, See Emrick v. Libby-Owens-Ford Co., 875 F. Supp. 393, 395 (ED. Tex. 1995)
(whether or not a collective bargaining agreement’s bona fide seniority system can be ignored
in order to reasonably accommodate a handicapped employee depends upon the facts of the
case and is not dependant upon case law under the Rehabilitation Act), ¢f Aldrich v
Sullivan, 800 F. Supp. 1197, 1203 n7 (D. Vi 1992) (recognizing that the ADA may not
provide a judicial remedy which would require an employer fo reassigh a handicapped em-
ployee if such reassignment sould contravene the terms of a collective bargaining agreement),

139. The utilization of arbitration awards to determine the practical application of the
ADA may not be sufficient for this purpose, however, since arbitrators historically have been
bound only by the requirements of the collective bargaining agreement under which the dis-
pute is submitted and not by the requirements of external law. See, e.g., Stone Container
Corp., 101 Lab. Arb. Rep. (BNA) 943 (1993} (Feldman, Arb.).

140. 100 Lab. Arb. Rep. {BNA} 278 (1993) (Reynolds, Arb.).

141, Id. at 281.

142, Id.
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work, but could only perform limited elements of his prior job.'®
The employer refused to reinstate the employee, asserting that the
position required an employee who was able to perform all the duties
associated with the Hydrant Assembler I position.' The arbitrator
ordered that the employee be reinstated and required that he be re-
tumed to work at a position consistent with the work restrictions
outlined by the QRC." The parties were directed to negotiate the
specific job functions that the employee would perform and the pay
he would receive.' Finally, the arbitrator awarded the grievant full
back pay, seniority rights, and benefits.'”

This decision had its basis in two provisions contained within the
collective bargaining agreement at issue, which, in turn, had their
roots in the requirements of the ADA. The first provision, modeled
on the ADA directly, provided that there be no discrimination in the
administration of the agreement with regard to an employee’s handi-
cap.'® The effect of this clause was a direct prohibition on disparate
treatment of physically and mentally impaired employees.”” The
second clause was a “modified” reasonable accommodation provi-
sion,”® which mandated that the parties negotiate in regard to any
qualified employee who is or becomes handicapped and thus unable
to perform the work duties assigned to him or her in the usual man-
ner.'"*!

Although the ADA was not mentioned by the arbitrator, it is
clear that this law had a pronounced effect upon the parties to the
collective bargaining agreement as demonstrated by the formulation of
the two contractual clauses in the agreement. The existence of these
clauses makes this decision noteworthy because they demonstrate a
possible means by which conflicting obligations under the Taft-
Hartley Act and the ADA may be simultaneously satisfied. If the
contract had not contained these provisions, it would be fair to as-

143, 1d.

144, jd. at 28Z.

145, Id. at 284,

146. Id.

147, ld.

148, Id. at 283.

149. ld.

150. Jd. at 284. The reasonable accommodation prevision was “modified” in the sense
that it only requised the parties to negotiate over the terms of a possible reasonable accom-
modation. It did not authorize the employsr to implement one unilaterally. Sece supra text ac-
companying notes 100-27.

155. Waterous Co., 100 Lab. Arb. Rep. at 284,
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sume that the decision might have been substantially different. The
arbitrator most likely would have considered only the existing terms
of the contract and not the ADA-modeled clauses,

Another noteworthy arbitration decision is Cleveland Electric
Hluminating Co. v. Utility Workers of America,' which concerned a
mechanic who was discharged from employment after he sustained a
self-inflicted gunshot wound to his head.'” Although he had sub-
stantially recovered from the gunshot wound, he sustained a perma-
nent neurological injury which rendered him incapable of satisfying
his position’s pole-climbing requirements.”” The employer dis-
charged the mechanic after a summary investigation revealed that “no
reasonable accommodation could be made” to allow him to overcome
his physical limitations.'”

The collective bargaining agreement covering the terms and
conditions of the grievant’s employment provided that “an employee
who is incapacitated for his regular work as a result of a [non-work
related compensable injury] shall be placed at any work he can
do.”*® Apparently the employer contended that because there was
no suitable work available for this employee, the only option it had
— rather than allow him to remain in a position which clearly placed
him in danger — was to discharge him."’

In granting the grievant relief, the arbitrator in that case relied
upon both the terms of the collective bargaining agreement and the
requirements of the ADA. The arbitrator concluded that the employer
did not execute its position review with a good faith objective of
making an accommodation to the grievant since it had severely limit-
ed the positions actually considered available.'” Furthermore, the
arbitrator mandated that the employer engage in a good faith search
for a suitable position for the grievant and medically evaluate him
further to ascertain his current ability to handle available work as-
signments.'* '

It should be noted that the arbitrator addressed the seniority issue
by explicitly stating that his decision was not meant to override or

I52. 100 Lab. Arb. Rep. (BNA) 1039 (1993) {Lipson, Arb.).

153, Jd. a1 1040.

154. fd. at 1041,

1535, 1d. The employer informed the employce that it attempted to place him in any job
he could perform, but that none were available at the time. /. at 1040,

156, Id. at 1044,

157, Id. at 1043-44,

158, Id. at 1045,

159, id.
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jeopardize the seniority rights of other employees.'® Though a true
good faith effort to reasonably accommodate the gricvant was re-
quired by the award, it also made clear that the ultimate accommo-
dation chosen could not be one which violated the parameters of the
collective bargaining agreement.'®

More recent arbitration decisions provide an even clearer indica-
tion that, usually, the ADA’s reasonable accommodation requirement
will not be permitted to override the written provisions of a collective
bargaining agreement, even when the requirements of the ADA are
actually considered by the arbitrator. In Stone Container Corp.,'®
the grievants were several employees (and their union) who had their
shifts changed in order to accommodate an individual who suffered
from post-traumatic stress syndrome and depression.'® Apparently,
the employer had permitted the disabled employee to work on a pref-
erential shift as a reasonable accommodation, even though she did not
have the level of seniority required by the collective bargaining agree-
ment to work this shift.'™ Consequently, the grievants - who had
the requisite seniority — were removed from the preferential shift.'®

The arbitrator noted that if the ADA was not the law of the
Jand, the union and the grievant would obviously prevail.'®® Never-
theless, he refused to consider the effect of the ADA upon the griev-
ance because the collective bargaining agreement did not grant him
that prerogative.”” The arbitrator wrote:

if the contract of collective bargaining allows the arbitrator to deter-
mine the answers of the grievance under the law of the land then
the contract needs to say so. In the instant matter, there is no clear
language placing before the arbitrator the right to delermine the
answer to the grievance under the law of the [and.'®

The arbitrator, who ultimately granted the relief sought by the
grievants, did in fact discuss the terms of the ADA even though he
wrote that he was not permitted to consider the Act in reaching his
conclusion. First, it was held that there was insufficient evidence

160, Id.

l61. Id.

162. 10t Lab. Arb. Rep. (BNA) 943 (1993) (Fcldman, Arb).
163. id. at 944,

164, Id.

165, Id. at 945.

166, Id. at 946,

167, Id. at 947,

168. Id.
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presented at the arbitration to conclusively show that the employee
who was given the preferential shift was actually disabled.’® Thus,
it was questionable whether she was actually a qualified employee
covered by the ADA. Next, it was determined that the accommoda-
tion granted to the allegedly disabled employee was not reasonable
since it operated to the substantial detriment of several of the emplo-
yer's most senior employees. Hence, the arbitrator concluded that the
grievant had received “special treatment” totally unwarranted by the
ADA." The arbitrator noted that even if the terms of the ADA
were considered, which was impermissible under the relevant collec-
tive bargaining agreement, the grievance would still have been grant-
ed.i?l

The same result occurred in Clark County Sheriff's Depart-
ment.'" This arbitration also dealt with a grievance filed by a union
which claimed that an employer had violated the seniority provisions
of its collective bargaining agreement by permitting a diabetic em-
ployee, who did not have the appropriate level of seniority, to work
on the employer’s first shift.'” Apparently, the disabled employee
had been permitted to work the preferential shift as part of a settle-
ment arranged between herself and her employer, which was entered
into without the consent of the union.'™

Rather than discussing the demands of the ADA, in granting the
grievance the arbitrator focused on the fact that the union was not a
party to the settlement agreement and had not been permitted to par-
ticipate in the negotiation of its terms." ‘Such a unilateral change in
working conditions was held by the arbitrator to be violative of both
the collective bargaining agreement and the Taft-Hartley Act.””™ The
arbitrator noted, however, that had the employer and union negotiated
to impasse over the scope of a reasonable accommodation for this
employee, the employer would have then been permitted to implement
a unilateral change in the agreement.'”

169. fd.

170. fd.

171, fd.

172. 102 Lab. Arb. Rep. (BNA) 193 (1994) {(Kindig, Arh.).

173. Id. at 194,

174, id. at 194-95.

175, Id. at 197.

176. Id.

177. Id. Also, had the collective bargaining agreement contained a provision explicitly
requiring negotiation over the terms of a disabled emplovee’s reasonable accommodation, it
would have then been clear 1o the employer what iis obligations were, and that a unilateral
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At least one arbitrator has come to an opposite conclusion when
presented with a reasonable accommodation which allegedly violated
a binding past-practice between the parties to a collective bargaining
agreement.””® In Dearborn Heights, arbitration was utilized to deter-
mine if a modified shift accommodation, granted by an employer to
an employee who suffered from life threatening “brittle diabetes,”
violated a past practice between the parties to a collective bargaining
agreement.”” This past practice, the existence of which was stipu-
lated to at the arbitration, consisted of the employer assigning shifts
by seniority for three month durations.'"™ The disabled employee, as
in the other arbitration cases cited, lacked sufficient seniority to war-
rant the shift he was ultimately granted by his employer as a reason-
able accommodation.”” However, unlike the other arbitration deci-
sions, the arbitrator in Dearborn Heights found that the grievance was
without merit and permitted the reasonable accommodation.'™

Rather than denying that external law, such as the ADA, could
be considered without specific language in the agreement permitting
such reference, the arbitrator agreed with a minority position and
found that -—— in certain instances — an arbitrator could decide cases
based on sources external to the agreement.' Based on the ADA’s
legislative history, the arbitrator determined that while the terms of a
collective bargaining agreement are relevant to whether an accommo-
dation is reasonable, such terms are not strictly determinative of this
issue."™ The arbitrator held that, given the level of seniority of the
disabled employee and the fact that without the accommodation his

implementation of an accommodation was unacceptable. Id,

178, See City of Dearborn Heights, 103 Lab. Arb, Rep. (BNA) 809 (1993) (Kanner,
Arb.).

179. fd.

180. 4.

181. Id. at 810.

182, Jd. at 816. It is significant to note that the accommodation at issue did not actually
violate the written terms of the coliective bargaining agreement since the agreement did not
actually contain a seniority provision. Seniority, however, was considered a controlling factor
in determining shift assignments because of the past acknowledged practice between the par-
ties. /d. at 809-10. This past. practice between the parties was deemed incorporated into the
collective bargaining agreement and found legally binding on the parties. However, even
though the accommodation violated the agreement’s implicit terms, the employer’s accommo-
daton was permitied. See id. at 810.

i83. Id. at 8t1. This issue, whether arbitrators are bound strictly by the terms of a col-
lective bargaining agreement or permitted to consider sources external o it when readering
awards, is considered in depth in Part IV of this asticle, infra, which examines the ADA and
Arbitration.

184. Jd. at 814; see also supra note 133 amd sccompanying fext.
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life would be in jeopardy if he worked his previously assigned shift,
he was “persuaded that the collective bargaining agreement ‘factor’,
fsic}] while of import, [was] not ‘determinative’ of the right of {the
disabled party] to a ‘reasonable accommodation’ under the ADA,”'®
ie., the needs of the disabled employee outweighed the needs of the
grievants, who would be required to adjust their schedules to accom-
modate him.

This final arbitration award takes issue with the rather utilitarian
position adhered to by the majority of arbitrators — that the preser-
vation of the bargaining urit’s collective bargaining agreement out-
weighs the needs of a disabled individual to be reasonably accommo-
dated. This was, however, by no means an unjustified award; there is
ample authority for it in the ADA’s legislative history.'® Neverthe-
less, it is the only arbitration award to date which took the position
that an accommodation may abrogate the terms of a collective bar-
gaining agreement.

From these decisions, it is easy to conclude that an arbitrator
will often limit the scope of his inquiry to the exact terms of the
collective bargaining agreement at issue when dealing with either the
discharge, reinstatement or accommodation of a disabled employee.
The ADA will only be considered when it buttresses the actual pro-
visions of the agreement. Moreover, when a proposed reasonable
accommodation conflicts with the unambiguous terms of a collective
bargaining agreement, the accommodation will usually not be permit-
ted unless the agreement as a whole was actually meant to violate the
ADA or unless the need for the accommodation is so overwhelming
that abrogation of the agrecement is justified.

E. Other Areas of Statutory Conflict: Direct Dealing and
Employees’ Right to Privacy

Two related areas where the ADA also potentially conflicts with
the Taft-Hartley Act are (1) direct negotiation for an accommodation
between an employer and an employee represented by a union, and
(2) breach of the ADA’s confidentiality requirement. Though not as
worrisome as the other conflicts elaborated in this article, these prob-

i85. Dearborn Heights, 101 Lab. Arb. Rep. at 816.
186. See 5. Rep. NO. 116, supra note 56, at 32,
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lems present some issues of interest to the practitioner.

Under sections 8(a)5) and 9(a) of the Taft-Hartley Act, a certi-
fied union is the sole and exclusive bargaining representative of all
bargaining unit members.”” The ADA, however, requires that an
employer keep confidential all medical information acquired about a
disabled employee during either pre- or post-employment medical
examinations.'™ If an employer negotiates a reasonable accommoda-
tion with a represented employee without union intercession, the
employer may be violating Section 8(a)(5) of the Taft-Hartley
Act.”™ If the union is present while confidential information is be-
ing discussed, the employer may be violating the ADA if confidential
information is disclosed either by accident or intentionally.

Prior case law has demonstrated that a union’s obligation to
negotiate in accordance with Section 8(a)(5) must be carefully bal-
anced with an employee’s right to privacy. For example, in Qil,
Chemical & Atomic Workers v. NLRB (Minnesota Mining),”™ the
court found that all medical information retained by an employer or
union must be redacted and/or kept sealed in order o protect an
employee’s right to privacy.” Therefore, ample legal authority al-
ready exists to allow the reconciliation of this potential conflict. Un-
der NLRB precedent, a union representative must be present while a
reasonable accommodation is negotiated with a handicapped employ-
¢e.”” Because the ADA mandates that an employee’s privacy rights
be adequately protected by all parties, reasonable steps must be taken
to ensure that privacy is maintained. This issue is not one that is
expected to create a great deal of case law. Any potential conflict is
resolved once the parties’ respective obligations are recognized and
followed.

187, See 29 US.C. §§ 138(a}S), 159(a) (1988).

188, See 29 CF.R. § 1630.14(1) (1994).

189, Sec 2% U.S.C. § 158(a)(5) (1988) which provides:
It shall be an unfair labor practice for an employer . . . to refuse to bargain col- -
lectively with the representatives of his employees, subject to the provisions of sec-
tion [59(a)} of this title.

Id. f/
190. 711 F.2d 348 (D.C. Cir. 1983).%
191. Id. at 363; see also Dewoit Edison Co. v. NLRB, 440 U.S. 301 (1979) (holding that -

an employee's interest in test secrecy justified the withholding of test-related information).
192. See, e.g., Waddell Eng'g Co., 305 NLR.B. 279, 281 {199]).

z
1
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Part I

EMPLOYEE WELFARE BENEFIT ENTITLEMENT AND THE AMERICANS
WITH DISABILITIES ACT, TITLE |

It is difficult to imagine a more publicized work-related issue
concerning contemporary employees than the maintenance and scope
of their employer-provided health insurance.'” While the cost of
medical insurance continues to escalate, employees are either finding
their welfare benefits contracting as their insurance coverage is nar-
rowed, or their paychecks are smaller as they are required to make
larger contributions to offset increased medical insurance costs. As the
acceptability of National Health Insurance legislation proposed by the
Clinton administration is no longer an issue before Congress, it seems
as though the nation’s health insurance crisis may get even worse.

In the midst of this crisis, some commentators have argued that
Title T of the ADA has created a statutory basis through which em-
ployees can prohibit their employers from altering or decreasing
health benefits.'” As discussed in Part 1 of this article, the ADA
prohibits employment discrimination on the basis of an employee or
job applicant’s handicap. Proponents of the view that employers
should be prohibited from altering employee health benefits provided
due to a disability argue that any diminishment of employer-provided
health benefits would necessarily have an adverse effect upon disabled
employees and would presumptively violate the ADA.'®

Other legal commentators have taken the opposite view. They
claim that the ADA does not limit an employer’s right to modify em-
ployee health insurance benefits and, furthermore, that the only provi-
sion which governs health plan modifications is the Employee Retire-
ment Income Security Act (“ERISA”)." The saliency of both views

193. See George Rubin, Major Collective Bargaining Developments — A Quarter Century
Review, Current Wage Developments 47 (Feb. 1974). In 1970, roughly 75% of employees in
both the public and private sectors were provided with some form of health insurance by
their employer. Today, this percentage is considerably higher. See 138 Conc. REC. $14,841,
S$14,847 (dax]y ed. Sept. 24, 1992y (“Today more than 85 percent of employers provide health
insurance.”) (statcment of Sen, Craig).

i94. See generally Lizzelie Palmer, ERISA Preempiion and Its Effects on Capping the
Health Benejits of Individuals with AIDS: A Demonstration of Why the United Stdtes Health
and Insurance Systems Require Substantial Reform, 30 Hous. L. REv. 1347 (1993).

195, Id. at 1376-77.

196. 29 US.C. §§ 1001-1461 (1988 & Supp. V 1993); see Kimberly A. Ackourey, nsur-
ing Americans with Disabilities: How Far Can Congress Go to Protect Traditional Practic-
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is currently being tested in pending litigation in district courts of both
New York and Maryland.”

A. ERISA and the Vesting of Employee Welfare Benefits (Prior to
the Rehabilitation & Americans With Disabilities Acts)

In 1974 Congress passed ERISA, a comprehensive statute which
established the legal framework through which employers may pro-
vide their employees with non-wage supplemental benefits such as a
pension and medical insurance.” ERISA has three primary objec-
tives: (1) to ensure vesting of retirement benefits; (2) to establish
strict fiduciary requirements for trustees of ERISA-covered employee
benefit plans; and (3) to require reporting, disclosure, termination
insurance, and specified funding requirements for employee benefit
plans in order to insure their fiscal integrity.'” In this respect,
ERISA was enacted by Congress as a remedial statute which was
intended to prevent previous employer misconduct which jeopardized
the fiscal viability of benefit plans.*® Prior to ERISA’s enactment,
employers often found ways to withdraw employees’ pension entitle-
ments despite the accrual of a substantial amount of equity in their
plan‘zm

ERISA covers employee benefit plans.”” An employee benefit
plan, as defined by ERISA, may be either an employee welfare plan
or an employee pension plan.®® ERISA defines an employee welfare

es?, 40 EMORY L.J. 1183 (1991); Carl A. Greci, Use It and Lose Ii: The Employer’s Abso-
lute Right Under ERISA Section 510 to Engage in Post-Claim Medifications of Employee
Welfare Benefit Plans, 68 IND. L.J. 177 (1992).

197.  See Transcript of Oral Argument at 3, Mason Tenders Dist. Council Welfare Fund v.
Donaghey, 93 Civ. 1154 (5. Dist. Rep.) (S.D.N.Y. Nov. 19, 1993) (Transcript of plaintiff’s
oral argument on motion for summary judgment, Nov. 19, 1993) f[hercinafter Donragheyl;
Memorandum Decision on Plaintiffs’ and Defendants’ Motion for Summary Judgment, EEOC
v, Momroe Foods, Inc.,, 93 Civ, 2925 (D. Md. May 156, 1994} [hereinafter Monrce Foods]

198. See 29 US.C. §§ 1001-1461 (1988 & Supp. V 1993). It should be noted that
ERISA does not require that cmployers provide supplementat wage benefits to their employ-
ees. Benefits are monitored and regulated by ERISA only if an employer chooses to provide
them to its cmployees, and the benefit plans qualify as ERISA trust funds. /d. § 1601,

199, Id.

200. 20 US.C. § 100i(b}(4) (1988).

201, See, eg., Wilson v. Rudolph Wurlitzer Co., 194 N.E. 441, 442 (Ohio 1934) (even
though employee handbook promised a pension to employees who worked longer than twen-
ty-five years, an employee who faithfully discharged his duties for over twenty-four years was
denied his pension entitlement because he had simply refused to work overtime on one occa-
sion).

202, 29 US.C. § 1003 (1988).

203. Id. § 1002(3).
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plan as:

any pilan, fund, or program . .. established or maintained by an
emplover or by an employee organization, or by both, to the extent
that such plan, fund, or program was established or is maintained
for the purpose of providing for its participants or their beneficia-
ries, through the purchase of insurance or otherwise, (A) medical,
surgical, or hospital care or benefits, or benefits in the event of
sickness, accident, disability, death or unemployment, or vacation
benefits, apprenticeship or other fraining programs, or day care
centers, scholarship funds or pre-paid legal services, or (B) any
benefit described in section {302 (c¢) of the Labor Management
Relations Act, 1947] ... (other than pensions or retirement or
death, and insurance to provide such pensions).?

Under this definition, health insurance provided by an employer to its
employees is an “employee welfare plan” and is subject to ERISA’s
provisions.

While ERISA specifically prohibits the divestiture of retirement
benefits and contains minimum vesting standards for pensions,™ it
does not contain comparable terms for employee welfare plans. Case
law clearly recognizes that an employer has an absolute right to mod-
ify health insurance to reduce benefits, or even terminate benefits
completely if its plan does not provide for vesting.”® For example,
the decision in- Moore v. Metropolitan Life Insurance Co.™™ was one
of the first to establish the fundamental principle that ERISA does not
mandate the “vesting” of health benefits once such benefits are pro-

vided to employees.”®

204, id. § 1002(1).

205 29 US.C. § 1053(a) (1988 & Supp. V 1993).

206. See, e.g., Owens v. Storchouse, Inc., 984 F.2d 394 (11th Cir. 1993); Moore v. Met-
ropolitan Life Ins. Co., 856 F.2d 488 (2d Cir. 1988). However, such modification or termina-
ton may not be implemented unitaterally when health benefits are provided to employees
under a collective bargaining agreement, See, ¢.g., Intand Tugs v. NLRB, 918 F.2d 1299 (7th
Cir. 1990). Recognizing that § 158(d) of the Taft-Hartley Act requires good faith bargaining
between labor and management over wages, hours and other terms and conditions of employ-
ment, id. at 1307, the court in /nland Tugs found health insurance trust funds to be a man-
datory topic of bargaining included in the scope of labor and management’s § 158(d} bar-
gaining obligations. fd. at 1309.

207, 856 F2d 488 (2d Cir. 1988).

208. 7d. at 492. ERISA also contains a very broad preemption clause which, except in
limited instances, indicates that the statute supersedes all state laws relating to employee
benefit plans and which require plans to include specific benefits. See 29 US.C. § 1144
(1988 & Supp. V 1993); see aiso Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504 {1981)
(preemption found where state faw relates to a qualified pension or welfare plan); NGS Am.,
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Prior to the enactment of the Rehabilitation Act and the ADA, to
prevent welfare insurance modifications an employee could only argue
that the change violated either ERISA’s anti-discrimination provisions
or ERISA’s fiduciary responsibility requirements.”” A review of ac-
tions brought under sections 1104 and 1140 of ERISA reveals that
there is an almost insurmountable burden on a plaintiff to demonstrate
that a plan modification was violative of these sections.”

ERISA’s fiduciary obligations provision™' requires a fiduciary
(the plan administrator or trustee) to discharge his duties, with respect
to a plan, solely in the interests of the plan’s participants and/or
beneficiaries.”’* Some employees have initiated suits challenging lim-
itations imposed uwpon their welfare benefits on the ground that the
fund’s trusiees had violated their fiduciary duty under ERISA by
imposing such limitations.*”

In Musto v. American General Corp.”" several retirees brought
a class action suit against the administrator of their welfare fund
under ERISA in an attempt to block anticipated plan modifications
decreasing their post-retirement medical insurance.”” The Sixth Cir-
cuit reversed a preliminary injunction granted by the trial court bar-
ring diminution of benefits, holding that ERISA’s fiduciary standards
applied only to the administration of an employee benefit plan and
not to the determination of whether specific plan benefits should be

14

Inc. v. Barmes, 998 F.2d 296, 298 (5th Cir. 1993) (holding that ERISA’s pre-cmption provi-
sion was enacted to provide uniformity in the administration of employee benefits and to
allow for the federalization of this arca of law}; ¢f. Metropolitan Life Ins. Co. v. Massachu-
setis, 471 U.S. 724 (1985) (holding that a Massachusetts statute mandating that cmployers
provide a minimum level of mental health benefits to their employees did not violate 29
US.C. § 1144 since the law only regulated insurance plans).

209. See 29 US.C. §§ 1104, 1140 {1988 & Supp. V 1993).

210, See, eg., Tumer v. Local 302, Int'! Bhd. of Teamsters, 604 F.2d 1219 (9th Cir.
1979). In some pre-ERISA cases plaintiffs, rather than arguing that fiduciary duties bhad been
breached by a plan’s modification or that the modification was discriminatory, argued that the
modification was a breach of a collective bargaining agreement under § 301 of the Taft-
Hartley Act. However, so long as the plan’s modification was accomplished through the pro-
cess of collective bargaining and was not imposed uniiaterally, such claims invariably failed.
See, e.g., McGann v. H & H Music Co., 946 F.2d 401 (5th Cir. 1991), cert. denied, 113 S.
Ct. 482 (1992} Musto v. American Gen. Corp., 861 F.2d 897 (6th Cir. 1988).

211, See 26 US.C. §§ 1101-1114 (1988 & Supp. V 1993).

212, 29 U.S.C. § 1104(a)(LyAa(iy (1988).

213, Sec, e.g., McGann v. H & H Music Co., 946 F.2d 401 (5th Cir. 1991), cert. denied,
113 5. Cu 482 (1992); Musto v. American Gen. Corp., 861 F.2d 897 (6th Cir. 1988); Paul
v. Valley Truck Parts, Inc., No. 88-7131, 1990 U.S. Dist. LEXIS 4554 (N.ID. HI. Apr. 18§,
1990},

214. 861 F.2d 897 {6th Cir. 1988).

215, 1d. at 900.
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maintained.”® Thus, the court held that since welfare benefits were
not vested, according to the welfare plan’s terms, the trustees’ pre-
rogative to modify or terminate these benefits was not limited.?”

The Fourth Circuit came to a similar conclusion in Sutton v.
Wierton Steel Division®® Sutton involved an employer’s decision to
terminate benefits for non-vested severance and contingent early re-
tirement.” In deciding that the elimination of these benefits was
permissible and that ERISA’s fiduciary standards were inapplicable to
prohibit it, the court held that:

Congress authorized an employer to administer its pension plan, and
in the discharge of its duties with respect to the plan, the employer
must satisfy the exacting fiduciary standards imposed by ERISA.
Congress, however, has not prohibited an employer who is also a
fiduciary from exercising the right accorded other employers to
renegotiate or amend, as the case may be, unfunded contingent
benefits payable before normal retirement age. The changes, accom-
plished in this manner, are not to be reviewed by fiduciary stan-
dards.™

More recently, the court in Paul v. Valley Truck Parts, Inc.*!
went in the other direction, finding that a genuine issue of material
fact existed as to whether a trustee’s retroactive amendment of an
employee profit-sharing plan violated ERISA’s fiduciary standards.”*
In this action, the court questioned whether previous employer contri-
butions to the profit-sharing plan had actually vested for the benefit
of plan participants,” holding that if the benefits had vested the
trustee’s diminution of those benefits might have breached their fidu-
ciary responsibility under ERISA.” However, the Court’s decision
in Paul is easily distinguishable from the decisions in Musto and
Sutton, since the latter two actions involved employee welfare benefits
which indisputably were not vested.

ERISA’s anti-discrimination provision states that:

216, Id.

217, Id. at 912.

218, 724 F.2d 406 (4th Cir. 1983).

219, Id. at 409.

220. Id. at 410-11.

221. No. 88-7131, 1990 U.S. Dist. LEXIS 4554 (N.D. Ii. Apr. 18, 1990).
222. Id. at *15-16.

223, Id. at *13-14.

24, Id at *17,
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It shall be unlawful for any person to discharge, fine, suspend,
expel, discipline, or discriminate against a participant or beneficiary
for exercising any right to which he is entitled under the provisions
of an employee benefit plan, this subchapter . . . [section 3001] or
for the purpose of interfering with the attainment of any right to
which such participant may become entitled under [this] plan [olr
subchapter, or the Welfare and Pension Plans Disclosure Act. It
shall be unlawful for any person to discharge, fine, suspend, expel,
or discriminate against any person because he has given informa-
tion . . . relating to this chapter . . . .*®

Some disabled employees have argued that a diminution or cap-
ping of the particular health benefits provided by their plan for treat-
ment of their condition constitutes discrimination contrary to ERISA
Section 5107 A review of these decisions reveals that this argu-
ment has failed to gain a firm judicial foothold. The seminal case
involving Section 510 and its effect on employee health benefit enti-
tlement is McGann v. H & H Music Co* In McGann, the plain-
tiff, who had become infected with the AIDS virus, sued his employ-
er for allegedly violating Section 510 of ERISA* The claim was
premised on H & H Music’s reducing the maximum benefits avail-
able to AIDS victims under its welfare plan from one million to five
thousand dollars.”” Plaintiff McGann contended that the reduction of
his benefits was illegally motivated because it was implemented al-
most immediately after he had disclosed his medical condition to his
employer.”™

The district court granted summary judgment in favor of H & H
Music and, in dismissing McGann’s complaint, held that an employer

225. 29 US.C. § 1140 (1988). This section (Section 510 of the original act} was enacted
by Congress “in the face of evidence that in some plans a worker’s pension rights or the
expectations of those rights were interfered with by the use of economic sanctions or viclent
reprisais.” S. Rep. No. 127, 93d Cong., 2d Sess. 36 (1973). Although § 510 was e¢nacted to
provide additional protection for plan participants and to prevent divestiture of an employee’s
anticipated benefits, courts considering § 510 have rarely found that it has actually been vio-
lated.

226, See, eg., Simmons v. Willcox, 911 F.2d 1077, 1081-82 (5th Cir. 1990}, Clark v.
Resistoflex Co., 854 F.2d 762, 770 (5th Cir. 1988); see also Joan Vogel, Containing Medical
and Disability Costs by Cutting Unhealthy Empioyees: Does Section 510 of ERISA Provide a
Remedy?, 62 NOTRE Dame L. REv. 1024, 1025-27 (1987).

227. 946 F.2d 401 (5th Cir. 1991), cert. denied, 113 S. Ct. 482 (1992).

228, Id. at 403,

229, Id.

230. Id. at 405,
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has the absolute right to alter the terms of medical coverage to avail-
able plan beneficiaries.” The Fifth Circuit affirmed the district
court opinion and refused to reinstate McGann'’s suit.”?

The appellate court based its affirmance on McGann’s failure to
satisfy the two fundamental components of a prima facie Section 510
suit: intentional discrimination against a plan beneficiary and a denial
of vested benefits.”™ The court determined that dismissal of the
complaint was warranted since McGann had failed to prove that H &
H Music had specifically intended to discriminate against him.™*
Dismissal was also based upon McGann’s failure to adduce any con-
crete evidence of his irrevocable entitlement to specific benefits under
the welfare plan.™

In its analysis of the first Section 510 element — intentional
discrimination — the court found that ERISA conclusively establishes
that the plaintifi has the burden of proving that an employer specifi-
cally intended to interfere with or circumscribe his benefit entitlement,
holding that it is not enough to contend that the employer’s actions
had a disparate impact upon the participant’s welfare benefit entitle-
ment.”* Nor, the Fifth Circuit continued, was it enough merely to
show that discriminatory motivation was one among many factors
(mixed motive) that led to the employer's decision to eliminate bene-
fits.” Thus, McGann needed to demonstrate that the reduction was
meant to impair only his benefit entitlement.”™ McGann failed to
meet this criterion since the plan’s reduction in AIDS benefits applied
equally to each and every one of H & H Music’s employees. Even
though the court did find a connection between the employer’s deci-
sion to modify its welfare plan and McGann’s medical condition, it
held that:

Although we assume there was a connection between the benefits
reduction and either McGann’s filing of claims or his revelations
about his illness, there is nothing in the record to suggest that

231, Id. at 404,

232, [ld. at 408.

233, Id.

234, Jd

235, Id. at 407-08.

236. 4. at 404,

237. Id; see alse Dister v. Continental Group, Inc., 859 F.2¢ 1108, 1112 (2d Cir. 1988},
Gavalik v. Continental Can Co., 812 F.2d 834, 851 (3d Cir)), cert. denied, 484 U.S. 979
{1987).

238, McGann, 946 F.2d at 404.
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defendants’ motivation was other than as they asserted, namely to
avoid the expense of paying for AIDS treatment . .. no more for
McGann than for any other present or future plan beneficiary who
might suffer from AIDS, McGann concedes that the reduction in
AIDS benefits will apply equally to all employees filing AIDS-relat-
ed claims and that the effect of the reduction will not necessarily be
felt only by him. He fails to allege that the coverage reduction was
otherwise specifically intended to deny him particularly medical
coverage except “in effect.”™

Even if McGann had provided the requisite indicia that his
employer’s AIDS benefits cap intentionally discriminated against him,
he still would have failed to allege a prima facie Section 510 suit
without producing evidence that he had a vested right to a specific
level of health benefits.* The court held that this right “is not sim-
ply any right to which an employee may conceivably become entitled,
but rather any right to which an employee may become entitled pur-
suant to an existing, enforceable obligation assumed by the employ-
er.”* Since McGann’s health insurance plan’s summary description
permitted his employer to modify or amend benefits at any time,
MecGann was incapable of demonstrating that he had an immutable
right to a specific level of benefits.*”

Further, even if the summary description had not contained lan-
guage allowing the plan’s sponsor to terminate or modify welfare
benefits, the court indicated that it still would have found McGann
incapable of adducing that he had an entitlernent to a given level of
benefits.* The court’s decision in McGann effectively prohibits in-
dividuals whose welfare benefits have been meodified {even if the
modification is motivated by a discriminatory intent) from bringing a
Section 510 action unless an employee can show that the summary
plan description, or sponsoring employer, had in fact guaranteed that
the benefits would be permanent.**

239, Id.

240, Id. at 405,

241, Id.

242, ld. ERISA provides that individuals covered by a pension or weifare pian must be
provided with a summary description of the plan’s benefits. See 29 US.C. § 1023 (1988 &
Supp. V 1993). :

243, McGann, 946 F.2d at 405 (“"ERISA does not require such ‘vesting” of the right to a
continued Jevel of the same medical benefiis once those are ever inchided in a welfare
plaa.”).

244. Jd. The McGann decision has produced a huge outcry for either a welfare benefit
vesting provision in ERISA or a comprehensive nafional health insurance plan. For example,
after the Supreme Court refused o review the Fifth Circuit’s decision in McGann, several
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A more recent decision, Owens v. Storchouse, Inc.’™ was
based upon a scenario almost identical to McGann, amply demonstrai-
ing how McGann has precluded successful Section 510 litigation
when an employer’s decision to decrease or cap welfare benefits is
the basis of the suit. In Owens, an employer had modified its welfare
plan to incorporate a lifetime cap of $25,000 on benefits provided to
employees infected with the AIDS virus.*® Owens sought relief un-
der ERISA Section 510, as well as a temporary restraining order
prohibiting the reduction of plan benefits.*” His suit was dismissed
by the district court; that decision was affirmed by the Eleventh Cir-
cuit.*®

As in McGann, the Owens court based its decision on the fact
that Owens’ employer’s welfare plan amendment had not derogated
any right which he might have had to specific welfare benefits, find-

associations such as the AARP and the AMA called that decision “an outrage,” lamenting

that:
There are already almost 35 million Americans without health insurance, and tens

of millions more who are underinsured . . . . By permitting employers to cut off
the health benefits of their employees after they — or one of their family mem-
bers — develop AIDS or any other serious iliness, this decision will [in-
crease) . . . the ranks of the uninsured.

Letter from the American Association of Retired Persons, the American Hospital Association,
the American Medical Association, the National Commission on AIDS, the National Govern-
ors’ Commission, and the U.S. Conference of Mayors to Kenneth Starr, U.S. Solicitor Generat
(Aug. 10, 1992}, in High Court Declines to Review Insurance Discrimination Case for Em-
ployees With AIDS, HEALTH POLICY AND BIOMEDICAL RESEARCH NEws OF THE WEEK (F-D-
C Reports, Chevy Chase Md.), Nov. 11, 1992, at 13.

Other commentators have extolled the soundmess of the McGann decision, since 1o
them any other interpretation of § 510 would require a de facto vesting of welfare benefits
once they were provided to employees. These commentators argue that de facto vesting would
actrally create a disincentive for employers to provide any health benefits. See, e.g., Craig C.
Dimim, Unpopular But Not Unfair: The Fifth Circuit Considers the Terms But Ignores the
Endearment in McGann v, H & H Music Co., 946 F.2d 410 (5th Cir. 1991), cert. denied,
113 8. Cr. 482 (1992), 72 NEB, L. Rev, 860 (1993). These commentators, however, ignore
the fact that pension benefits are uniformly provided as part of employees’ overall compensa-
tion package despite the fact that ERISA contains a pension vesting provision. Apparently,
vesting does not interfere with an employer’s willingness to provide pension benefits, Why
should it interfere with an employer’s willingness to provide health benefits? Ultimately, cost
is the critical factor which prevents employers from guaranteeing health bencfits. While pen-
sion payouts can be more or less accurately determined by actuarial assessment, welfare bene-
fit utilization and cost per employee is hardly as predictable. Nonetheless, actuarial data might
be used by employer-provided welfare plans to provide a basic guideline to assess costs on a
per employee hasis.

245. 984 F.2d 394 (11th Cir, 1993),
246, Id. at 396-97.

247, fd. at 397

248, fd. a1 400.
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ing that:

the record does not establish that Storchouse amended its plan to
interfere with the “attainment of any right” to which Owens might
have been entitled under section 510. The “right” referred to is not
any right in the abstract. Rather, it is one specifically conferred by
the plan or ERISA. As discussed, ERISA does not confer a right to
particular health benefits.”

Additionally, the court found that since the cap was uniformly applied
to all employees, Owens could not prove the existence of the type of
discriminatory intent required under Section 510.%°

From these decisions, it is clear that ERISA, standing alone, pro-
vides little protection for an individual whose health benefits have
been diminished or terminated. This is true even when a discrimina-
tory motive is involved, primarily because ERISA lacks a vesting
provision for health benefits.

B. Denial of Welfare Benefits Under the Rehabilitation Act

After the enactment of the ADA, modification of benefits pro-
vided by a welfare plan may be violative of the ADA’s anti-discrimi-
nation mandate. Before exploring this possibility, it is instructive to
examine cases involving the ADA’s predecessor statute, the Rehabili-
tation Act, to first determine what effect that Act has had on covered
employees’ benefit entitlements.

There are relatively few Rehabilitation Act decisions which in-
volve the denial of a handicapped individual’s welfare benefits entitle-
ment. However, the few cases that do involve welfare benefit denial
reveal that a litigant suing under Section 504 of the Rehabilitation
Act®" has as difficult a burden proving a legally sufficient case as
does an ERISA litigant.

In Bernard B. v. Blue Cross & Blue Shield® a class action
suit was brought by class representatives suing Blue Cross/Blue
Shield (Blue Cross) under Section 504 The suit was initiated
when Blue Cross modified plan benefits to exclude coverage for

249, Id. at 399.

250, fd.

251. Rehabilitation Act of 1973, Pub. L. No. 93-112, sec. 504, § 794{a), &7 Stat. 357,
394 (cumrent version at 29 U.S.C. § 794(a) (1988 & Supp. V 1993)).

252. 528 F. Supp. 125 (S.D.N.Y. 1981), effd, G79 F.2d 7 (2d Cir. 1982).

253, Jd. at 127,
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psychiatric inpatient care.® Plaintiffs argued that the insurance

company’s action had an adverse impact upon individuals suffering
from psychiatric disorders and was, therefore, impermissibly discrim-
inatory.” The district court denied plaintiffs’ request for relief and
granted defendant’s motion for summary judgment, holding that there
was no violation of the Rehabilitation Act because the plan’s modifi-
cation was based upon non-discriminatory factors, such as the huge
cost of coverage for inpatient psychiatric care. In Bernard B., the
court noted that Blue Cross had not excluded certain insurance bene-
fits only from individuals with psychiatric handicaps.” Clearly,
such an action would have been impermissible. Rather, the court
found that Blue Cross had implemented a limitation which applied to
all plan participants across the board: benefits were limited for both
the handicapped and nonhandicapped alike.™® Since the defendant’s
determination to discontinue psychiatric benefits was at least partially
dictated by cost considerations, the court found the discontinuation to
be “substantially justified.”*® This rationale was sufficient to shield
the defendant from having violated the Rehabilitation Act.*®

In Alexander v. Choate® the Supreme Court considered whe-
ther the limitation or elimination of welfare benefits by a covered em-
ployer was contrary to the protection afforded by the Rehabilitation
Act to handicapped individuals.” The Court was asked to determine
whether the Rehabilitation Act was violated by a Tennessee legislative
proposal to reduce the number of days of state-provided Medicaid
benefits for inpatient medical services from 20 to 14 days.™

The plaintiffs in Alexander, Medicaid recipients, argued that
since handicapped individuals were more likely to require a longer
duration of inpatient hospital care than nonhandicapped individuals,
the legislature’s proposal was inherently discriminatory, contending
that this benefit reduction would necessarily have an adverse and

254, Id.

255. Id,

256, fd. at 132-34,

257. Id. at 133

258. Id. at 133-34.

259. Id. at 132. This court explicitly recognized the “substantial justification” exception to
§ 504, which was first cspoused by the Second Circuit in Kampmeier v. Nyguist, 553 F.2d
296 (2d Cir. 1977). Bernard B., 528 F. Supp. at 132.

260, Id,

261, 469 U.S. 287 {(1985).

202, See id.

263. Id. at 289.
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discriminatory impact on the handicapped.*

The Court first considered whether discriminatory animus re-
quired by ERISA Section 510 was also a required element of an
action under Section 504 of the Rehabilitation Act*® It ultimately
held that if discriminatory animus was a necessary component of a
Section 504 action, then plaintiffs’ case — based solely upon the
statistically adverse impact of defendant’s proposal — was without a
sufficient legal basis.”®

The Court also reviewed its prior holding in Guardians Ass’'n v.
Civil Service Commission of New York Ciry,”” a case decided under
Title VI of the Civil Rights Act of 1964, to determine whether dispa-
rate impact discrimination could be redressed under the Rehabilitation
Act.® Based upon Guardians, the Court held that the form of dis-
parate impact discrimination challenged in Alexander was actionable
under the Rehabilitation Act, stating:

Guardians, therefore, does not support petitioners’ blanket proposi-
tion that federal law proscribes only intentional discrimination
against the handicapped. Indeed, to the extent our holding in Guar-
dians is relevant to the interpretation of § 504, Guardians suggests
that the regulations implementing § 504, upon which respondents in
part rely, could make actionable the disparate impact challenged in
this case.™

The Court “assurne[d] without deciding” that Congress had in-
tended that “at least some conduct that has an unjustifiable disparate
impact on the handicapped” would be covered by Section 504.7"
According to the Court, the legislative history of the Rehabilitation
Act indicated that Section 504 was intended to address all forms of
discrimination regardless of how discriminatory conduct was manifest-
ed:

264. Id. Plaintiffs produced undisputed statistical evidence which revealed that “in the
1979-1980 fiscal vear, 27.4% of all handicapped users of hospital services who received
Medicaid required more than 14 days of care, while only 7.8% of nonhandicapped users
requircd more than 14 days of inpatieni care.” Id. at 290.

265. Id. at 292.

266, Id.

267. 463 LS, 582 (1983).

268. Alexander, 469 U.S. ai 292.94; s¢e also 42 U.S.C. § 2000 (1988 & Supp. V 1993)
(prohibiling programs seceiving fedeval grants and fedetal aid from discriminating against
individuals based on race or ethaicity).

269, Alexander, 469 115, at 294,

270, Id. at 299.
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Discrimination against the handicapped was perceived by Con-
gress to be most often the product, not of invidious animus, but
rather of thoughtlessness and indifference — of benign neglect. . . .
Federal agencies and commentators on the plight of the handicapped
similarty have found that discrimination against the handicapped is
primarily the result of apathetic attitudes rather than affirmative

_ animus. :
In addition, much of the conduct that Congress sought to alter
in passing the Rehabilitation Act would be difficult if not impossible
to reach were the Act construed to proscribe only conduct fueled by
a discriminatory intent,*”

Hence, plaintiffs’ evidence of the disparate impact of Tennessee’s
proposition was deemed sufficient to set forth a prima facie case
under Section 504.” This holding is extremely significant in regard
to the ADA, since the ADA is modeled on the Rehabilitation Act and
prohibits the same forms of discrimination as its predecessor.

Nevertheless, though it recognized the state’s proposal would
have an adverse impact on handicapped employees, the Court in Alex-
ander denied plaintiffs their requested relief, finding that the
legislature’s proposal was neutral on its face and did not bar hand-
icapped individuals from receiving the same benefits that nonhandx«
capped individuals would receive.*

Although it was not explicitly stated by the Court as a basis for
its holding, since Tennessee’s decision to decrease its Medicaid bene-
fits was premised on the state’s desire to reduce Medicaid costs, there
apparently was a “substantial justification” for the state’s discriminato-
ry treatment of handicapped individuals. In Alexander the Supreme
Court implicitly accepted the “substantial justification” defense posited
in both Bernard B. v. Blue Cross & Blue Shield™ and Kampmeier
v. Nyquist.” In each of these cases, an employer’s decision to elim-
inate excessive insurance costs was deemed a sufficient basis for its
decision to modify health insurance benefits in a way which irpaired

271, Id. at 295-97 (footnotes omitied).

272, See id. at 291-92.

273, Id. at 309 (“The State has made the same benefit . . . equally accessible to both
handicapped and nonhandicapped persons, and the State is not required fo assure the hand-
icapped ‘adequate health care’ by providing them with more coverage than the
nenhandicapped.”).

274, 528 F. Supp. 125, 132 (S.D.N.Y. 1981).

275. 583 R2d 296, 299 (2d Cir. 1977).
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handicapped individuals’ entitlements to benefits.”

If decisions under the Rehabilitation Act are used as a model for
determinations rendered under the ADA, it would seem that in only
very few instances would an employer’s decision to limit health bene-
fits create liability. As long as an employer could show that there
was either a non-discriminatory reason for the modification, or sub-
stantial justification for it such as the necessity of reducing plan costs,
no legal action would lie. However, this result is not inevitable. As is
discussed in the next section, the ADA contains specific language
regarding employee benefits and stricter scrutiny of an employer’s
decision to limit benefits is justified.

C. The ADA and Employee Welfare Benefit Entitlement

The ADA contains specific language which addresses employee
benefit plans which is not contained within the Rehabilitation Act and
which is without precedent in civil rights legislation. Section 12201(c)
of the ADA provides:

Subchapters I through III of this chapter and Title IV of this Act
shall not be construed to prohibit or restrict —

(1) an insurer, hospital or medical service company,
health maintenance organization, or any agent, or entity that admin-
isters benefit plans, or similar organizations from underwriting risks,
classifying risks, or administering such risks that are based on or
not inconsistent with State law; or

(2) a person or organization covered by this chapter
from establishing, sponsoring, observing or administering the terms
of a bona fide benefit plan that are based on underwriting risks,
classifying risks, or administering such risks that are based on or
not inconsistent with State law; or

(3) a person or organization covered by this chapter
Sfrom establishing, sponsoring, observing or administering the terms
of a bona fide benefit plan thar is not subject to State laws that
regulate insurance.

Paragraphs (1), (2), (3} shall not be used as a subterfuge o evade
the purposes of subchapter [sic] I and I of this chapter®”

Recently, a federal court has interpreted this provision in a way
which might render employers culpable under the ADA if they termi-

276.  See id. at 299-300; Bernard B., 528 F. Supp. at 132.
277, 42 US.C. § 1220%(c} (Supp. V 1993} (emphasis added).
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nate or cap welfare benefits in a manner which discriminates against
handicapped individuals.”® Apparently, the ADA’s anti-discrimina-
tion mandate also applies to employer welfare benefit plans estab-
lished under ERISA.’” In Donaghey, one of the first federal court
decisions interpreting the application of Section 12201(c)(3) of the
ADA, the court was asked to determine whether the ADA prohibited
a welfare benefit plan modification which virtually eliminated benefits
for AIDS patients.™ In that case, the Mason Tenders Welfare Fund
initiated a suit against both the EEOC and several welfare fund par-
ticipants who had claimed discriminatory changes to the fund bene-
fits.® The Fund sought a declaratory judgment that the ADA did
not apply to ERISA-covered welfare plans’™ and that, even if it did,
this did not prohibit the capping or elimination of health benefits®
—- a sitvation virtually identical to that encountered by the Fifth Cir-
cuit in McGann and the Eleventh Circuit in Owens. ™ However, the
Southern District of New York's decision would now be based upon
the ADA rather than Section 510 of ERISA.

On November 19, 1993, the Fund moved for summary judgment
and sought an order granting it the full relief contained in its com-
plaint. In an oral decision issued from the bench, United States Dis-
trict Court Judge John E. Sprizzo denied the Fund’s motion and
found that a genuine issue of material fact existed as to whether the
Fund’s elimination of coverage for AIDS patients had violated the
ADA ™

Despite the Fund’s arguments, the court determined that an
ERISA fund was a covered entity under the ADA, holding paramount
the fact that the statute provided that employer-supplied health insur-
ance could not be used as a subterfuge to evade the purposes of the

278. See Donaghey, supra note 197, at 1.

279.  As stated previously, supra note 208, these types of plans are specifically exempted
from modification or regulation by state law,

280. See Donaghey, supra note 197, at 3.

281. The participants in the program had initially filed charges with the EEQOC alleging
that the welfare fund had violated the ADA. See Complaint of Terrence Donaghey, EEOC
Charge Number 160930419 (filed Nov. 19, 1992).

282, See Complaint for Declaratory Judgment, Donaghey v. Mason Tenders Dist. Council
Welfare Fund, 92 Civ. 6301 (SD.NY. 1993) (Mason Tenders filed an action for declaratory
judgment against Ponaghey and the EFQC).

283, [d. at 26

284, See supra toxt accompanying noies 227-46.

285, See Donaghey, supra note 197, at 20 (wanscript of plaintiff’s oral argument on mo-
tion for summary judgment, Nov, 19, 1993),
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ADA™ The court found that the language in Section 11221(c)3)
indicated that such funds were indeed within the parameters of “cov-
ered entities” under the ADA.*™ Judge Sprizzo found that Congress
had intended that the ADA apply to welfare plans because:

why taik about pension plans at all if there were no way in which
an ERISA trustee could be liable under the ADA? ... I wonder
what Congress was talking about when they talked about a fund not
being a basis to avoid the ADA if the ADA didn’t apply in the first
place to funds, which seems to be most of your argument. . ..
[Y]our argument flies in the face of the language of the statute
which says the ADA applies notwithstanding any other provision of
law which would include ERISA. They specifically make reference
to the fact that a fund is not a way to avoid liability under ADA,
which seems to be redundant if there could be no liability under the
ADA on the part of the funds**

That this was the result intended by Congress is borne out by
the ADA’s legislative history. The House Education & Labor Com-
mittee Report stated that:

This legislation [§ 501(c)] assures that decisions concerning the
insurance of persons with disabilities which are not based on bona

286. Donaghey, supra note 197, at 19.
287. Donaghey, supra note 197, at 19; see also Monroe Foods, supra note 197 {Judge
Joseph H. Young issuing a memorandum decision denying defendant’'s motion for summary
judgment), wherein the district count also censidered and rejected a similar ¢laim that a joint-
ly administered ERISA weifare fund was not an entity covered by the ADA, The Monroe
court held that:
{the] EEOC and Johnson argue that under the ADA, the employers have a duty as
employers, regardless of whether they actwally manage the Fund, to ensure that the
Fund did not include disability-based discriminatory provisions. . . . [{}t is clear
they have presented evidence showing that the employers have a retationship with
the Trustees. The employers incorporated in their collective bargaining agreements
the creation of the Fund to administer health and other benefits to its employ-
ces. . . . Again, these matters raise factual disputes as to whether or not the em-
ployers, directly or indirectly, had control over the Trustees’ decisions and, again,
preciude granting of summary judgment.

Monree Foods, supra note 197, at 2. Thus, both the Donaghey and Monroe courts denied

summary judgment, holding that the cases before them presented triable issues of fact.

288. Donaghey, supra note 197, at 4-8. Judge Sprizzo also premised his decision on
ERISA § 514(d), which provides that “by its own terms ERISA shall not be construed to
alter, amend, modify, invalidate, impair, or supersede federal law or any rule or regulation
issued under such Jaw.” 29 US.C. § 1144(d) (i988). The Fund's argument that only
ERISA guides the operation of its welfare fund was shown to be erroneous by ERISA’s own
terms, the court conciuded, and there is no inherent incompatibility between the ADA and
ERISA. Donaghey, supra note 197, at 10-11.
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fide risk classification be made in conformity with non-discrimina-
tion requirements. Without such a clarification, this legislation could
arguably find violative of its provisions any action taken by anm
insurer or employer which treats disabled persons differently under
an insurance ot benefit plan because they represent an increased
hazard of death or illness.”

Thus, the plaintiff’s argument that only ERISA covered the operation
of the Mason Tenders District Council Welfare Fund was correctly
rejected by the court; McGann and its progeny did not dictate that
summary judgment be granted in this instance.” This would have
been the result had the court found that only ERISA provided the
standards by which the trustee’s conduct was to be judged.

Nevertheless, a decision contrary to Donaghey was issued two
years ago by the United States District Court for the District of New
Hampshire in Carparts Distribution Center v. Automotive Wholesal-
er’s Ass'n of New England®' This action involved an employee’s
suit against the Automotive Wholesaler’s Association of New England
Insurance Plan (“AWANE”), which had placed a $25,000 lifetime cap
on benefits provided to individuals infected with the AIDS virus.*?
As was the case in McGann, this limitation was implemented immedi-
ately after the fund discovered that the plaintiff was HIV positive.”
The district court in Carparts held that although a direct employer
might be considered a covered entity under the ADA, the fund which
provided an employee’s welfare benefits was not; therefore, the
plaintiff’s ADA claim was dismissed.” This decision was, in large
part, based upon the court’s exiremely limited interpretation of the
ADA’s definition of a covered entity.”

289. Housg COMM. ON EDUCATION AND LAROR, AMERICANS WITH DISABILITIES ACT OF
1990, H.R. REP, No. 485, 10lst Cong., 24 Sess. 136-38 (1990), rcprinted in 1990
US.C.C AN 303, 419-21,

290.  See id.

261, 826 F. Supp. 583 (D.NH. i993).

292. Id. at 584-85.

293, Id. at 585; see supra text accompanying note 230.

294, Carpares, 826 F. Supp. at 589.

295. The district court held that under the ADA:

a covercd entity is' defined to include “an employer, employment agency, labor
organization, or joint Jabor-management commitice.” 42 US.C. § 121112 -
Carparts, as the former employer of Randy Senter, qualifies as a covered emity.
Paragraph 24 of plaintiff's amended complaint states that AWANE and [the)
AWANE PLAN arc aiso covered entities under § j2i11{2). This is incomrect. Nei-
ther AWANE nor AWANE PLAN qualify as a covered entity as that term is
defined in the statute as neither was an employer of Randy J. Senter.
Carparts, 826 F. Supp. at 585.
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However, the First Circuit rejected the district court’s narrow
interpretation of “employer” under the ADA, and looked to cases
brought under the Civil Rights Act of 1964 to interpret and define
this term.”® The appellate court clearly espoused three theories
which could render AWANE an “employer” under the ADA and thus
subject the health insurer to liability under the Act.*’

Under the first theory, the court held that AWANE could be an
employer if it “exercised control over an important aspect of [Sen-
ter’'s] employment.”™ Second, if AWANE was found to be an
agent of Carparts, Senter’s employer, then the plan could be consid-
ered an employer because it was acting “on behalf of [a covered]
entity in the matter of providing and administering employee health
benefits.”” Lastly, the court found that under Section 12112(a) of
the ADA, an employer may not discriminate against a “‘qualified
individval with a disability . . . in regard to’ specified enumerated as-
pects of employment,”® and further noted that “[a] number of cas-
es . . . have interpreted analogous provisions of Title VII to apply to
actions taken by a defendant against a plaintiff who is not technically
an employer of that employee.”™ Hence, the action was remanded
back to the district court to reexamine the facts of the case in light of
the standards established by the First Circuit.™®

As the First Circuit noted, prior case law formulated under Title
VII has advocated a more comprehensive view of what entities are
covered by civil rights statutes. For example, in Spirt v. Teachers
Insurance & Annuity Ass'n,” a university professor sued her pen-
sion fund on the ground that its sex-based mortality tables violated
Title VI1>* The Second Circuit held that even though the pension
fund was not the plaintiff’s direct employer, it could still be found
liable under Title VII since:

296, Carparts Disiibution Cir., Inc. v. Automotive Wholesaler’'s Ass'n of New England,
37 F.3d 12, 16 (1st Cir. 1994). The court noted: “[tlhe issue before us is not whether defen-
dants were employers of Senter within the common sense of the word, but whether they can
be considered ‘employers’ for purposes of Title [ of the ADA and therefore subject to liabili-
ty for discriminatorily denying employment benefits to Senter.” Id.

297, Id. at 16-18.

298, Id. at 17,

299, Id

300. Jd. at i8 (citations omitted).

301. 14

302, M.

303. 691 ¥.2d 1034 (2d Cir. 1982), cert. denied, 469 U.S. 881 (1984).

304. Id. at 1056.
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it is generally recognized that the term ‘employer,” as it is used in
Title V11, is sufficiently broad to encompass any party who signifi-
" cantly affects access of any individual to employment opportunities,
regardless of whether that party may technically be described as an
‘employer’ of an aggrieved individual as that term has generally
been defined at common law.*”

Clearly, Spirt’s conception of an employer is as equally applica-
ble to Title VII as it is to the ADA.® The weight of legal authori-
ty, as well as the ADA’s legislative history, suggests that a more
expansive definition of employer under the ADA is warranted; one
which would include ERISA funds.

In Donaghey, having initially determined that the Mason Tenders
Welfare Fund was a covered entity under the ADA, Judge Sprizzo
was next required to ascertain whether a material question of fact
existed regarding the Fund’s allegedly discriminatory conduct. If the
Donaghey action had been decided in accordance with the Rehabilita-
tion Act, in order for the Fund to succeed on summary judgment its
only burden would be to show that its decision to eliminate benefits
for AIDS’ patients was “substantially justified.™’ However, as will
be discussed, since the ADA’s “subterfuge” standard varies consider-
ably from the Rehabilitation Act’s “substantial justification” standard,
more needed to be shown.

As a result of his analysis of the ADA’s statutory language,
Judge Sprizzo equated the ADA’s concept of subterfuge with Title
VII’s notion of pretext:*™®

the language of the statute suggests very strongly that this issue of
whether what they have done or not done is a violation of the law
turns upon whether it is or is not a pretext. I think the word “sub-

305. Id. at 1063 (citation omitted). See also Grossman v. Suffelk County Dist. Atiomey’s
Office, 777 F. Supp. 110t (ED.N.Y. 1991) (state retirement system created to administer
public employers’ retirement benefits was considered to be an employer under ADEA).

306. There does not appear to be any teported cases which decide the issue whether an
employee benefit plan provided or subsidized by the federal govemment is a covered “pro-
gram or entity” under § 794 of she Rehabilitation Act. ‘

307. See Donaghey, supra note 197, at 20,

308. In traditional Title VII analysis, an employee may rcbut an employer’s “business
necessity” defense to his or her prima facie Title Vil action by showing that the defense was
merely a pretext to mask the employer’s underlying discriminatory motivation. See, eg.,
McDonnell Deuglas Corp. v. Green, 411 US. 792 (1973) (establishing that the burden of
proof in a Title VI case shifis between plaintiff and defendant once a prima facie case is
set forth).
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terfuge” is another way to talk about pretext, and that entails factual
issues that have to be fried. . . . The question is, have you denied
them benefits on the basis of what I call bona fide actuarial as-
sumptions, or have you done something which looks like actuarial
assumptions and is not? When I talk about the traditional analysis
being applicable, they have the burden of proving that you have
acted for discriminatory reasons. They don’t have to prove bad faith
or specific intent, but they have to prove, either on a disparate
impact theory or a disparate treatment theory, that you have, in
effect, discriminated against them because of their disability. I sus-
pect your defense will be that you did what is good for the fund,
based on good actuarial assumptions. That sounds to me like a
pretext argument, I think subterfuge and pretext in the context of
this argument are interchangeable. You have carved out this one
assumption based on actuarial assumptions, and there will have to
be a trial on this issue.’®

In Donaghey, if the complainant is uitimately capable of showing
that the Fund’s underlying decision to eliminate benefits was a pretext
to discriminate against employees infected with the AIDS virus, then
the Fund’s conduct is violative of the ADA. If the Fund can demon-
strate that it had a sound actuarial basis justifying the plan’s modifi-
cation, then no violation has occurred.”'®

Judge Sprizzo’s decision provides some guidance on what Con-
gress intended by the ADA’s “subterfuge” terminology.”' He ana-
lyzed this concept in relation to one already established under Title
VII jurispradence: pretext. Recent case law under the Age Discrimi-
nation in Employment Act (*“ADEA”™) — which, until recently, also
contained a subterfuge requirement — provides some added insight
into how courts may interpret the ADA’s subterfuge requirement.’?

The ADEA’s notion of subterfuge was reviewed by the Supreme

309. Donaghey, supra note 197, at 19-21.

310, After summary judgment was denied, the court refused the Fund’s tequest for an
immediate appeal. See Order, Mason Tenders Dist. Council Welfare Fund v. Donaghey, 93
Civ. 1154 (5. Dist. Rep.y (8.D.N.Y. 1993) (Order dated Sept. 1, 1994) (Sprizzo, 1.). The ac-
tion is preseniy scheduled for a final pre-trial conference in fune 1995, No trial date has yet
been established. Telephone Interview with John Gresham, Esq., of New York Lawyers for
the Public Interest, Inc., representing Ponaghey (May 2, 1995).

311. The EEOC’s Technical Assistance Manual provides some additional assistance. It de-
fines subterfuge as a “disability-based disparate treatment that is not justified by the risks or
costs associated with the disability.” EEOC MaNuUAL, supra note 12, at B-2.

312, See 20 U.S.C. §§ 621-634 (1988 & Supp. V 1993). Unti} recently, the ADEA stated
that an employer may “obscrve the terms of . . . any bona fide employce benefit plan such
as a retirement, pension, or insurance plan which is not a subterfuge 1o evade the purposcs
of this chapter.” Jd. § 623(N(2).
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Court in Public Employees Retirement System v. Berts,”” wherein

the Court considered whether a state-provided welfare benefit plan
which excluded disability benefits to employees who retired over the
age of sixty violated the ADEA.' The Court found that a restric-
tion on a retiree’s disability benefits did not violate the ADEA and
that a plan was not a “subterfuge” unless it discriminated in a manner
forbidden by the ADEA’s other substantive provisions.”” In effect,
the burden falls on the plaintiff to prove that the “discriminatory”
plan provision was intended to “serve the purpose of discriminating in
some non-fringe-benefit aspect of the employment relation.”*® The
Court rejected the plaintiffs’ ADEA claim since they were incapabie
of demonstrating that the plan’s limitation was intended to discrimi-
nate against them in some aspect of their employment relationship
other than fringe benefit entitlements.””

If Berts is considered controlling, any attempt to apply the ADA
to employee benefit entitlements would be futile. Implicit in any
court’s decision to follow Berts is a determination that the ADA does
not cover employee benefit plans. This is the resuit that was advocat-
ed by the Mason Tenders Welfare Fund’s counsel in Donaghey.’™
The ADA’s legislative history, however, reveals that the Berts deci-
sion was not intended to be followed by courts presented with ADA
violations."® According to the House Committee on the Judiciary’s
Report on the ADA, its substantive terms were meant to be applied
to employee benefit plans:

while a plan which limits certain kinds of coverage based on classi-
fication of risk would be allowed under this section, the plan my
[sic] not refuse to insure or refuse to continue to insure, or limit the
amount, extent, or kind of coverage avatlable to an individual, or
charge a different rate for the same coverage solely because of a

313, 492 U.S. 158 (1989). In Bews, the Court reiterated its previous holding in Unired
Airlines, fnc. v. McMann, 434 U.S. 192 (1977), that the term subterfuge should be interpreted
under the ADEA according to its ordinary meaning as “a scheme, plan, stratagem, or artifice
of evasion.” Bents, 492 1.8, at 167.
<314, Id at 101-65,

315, Idoar 177

316. Id. at 181.

317. It was the Berts decision which prompted the enactment of the Older Workers Bene-
fit Protection Act, which climinated the subterfuge provision in the ADEA. See Older Work-
ers Benefit Protection Act ("OWBPA™), Pub. L. No. 101-433, 104 Stat. 978 (1990) {current
version at 29 U.S.C. § 621 (Supp. V 1993)).

318. Donaghey, supra note 197, at 7 (Damien Mysak, counsel for plaintiff).

319. H.R. REP. No. 485, supra note 55, at 71.
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physical or mental impairment, except where the refusal, limitation,
or rate differential is based on sound actuarial principies, or is relat-
ed to actual or reasonably anticipated experience.’”

Furthermore, according to one of the Act’s key sponsors, the ADA’s
“subterfuge” term was not identical to the term as applied in Betts.
ADA sponsor Senator Kennedy stated during the Senate debates on
the ADA that:

it i3 impeortant to note that the term subterfuge as used in the
ADA, should not be interpreted in the manner in which the Su-
preme Court interpreted the term in Betrs. The term subterfuge is
used in the ADA to denote a means of evading the purposes of
the ADA. Under its plain meaning, it does not connote that there
must be some malicious or purposeful intent to evade the ADA

on the part of the insurance company. . . . It also does not mean
that & plan is automatically shielded just because it was put into
place before the ADA was passed. . . . The provision regarding

subterfuge section [12201(c)] should not be undermined by a
restrictive reading of the term ‘subterfuge’ as the Supreme Court
did in Bers.™

Thus, how Section 12201(c) of the ADA will actually be applied
is yet to be seen after the decisions of cases such as Donaghey and
Monroe Foods. Tentatively, it appears that the concept of subterfuge
as applied in litigation under the ADEA will be found inapplicable to
the ADA. Judge Sprizzo appears to have recognized this by holding
that the ADA applies to ERISA plans, and that an ADA subterfuge is
more comparable to Title VII “pretext” than a subterfuge as defined
in ADEA litigation.”

PART IV
ARBITRATION AND ADA EMPLOYMENT DISCRIMINATION CLAIMS

Since the Supreme Court decided the Steelworkers’ Trilogy cases
in 1960, arbitration has unassailably become the preferred method

320, H.R. REp. No. 485, supra note 55, at 71.

321, 136 CoNG. REC. 59,697 (daily ed. July 13, 1990} (statement of Sen. Kennedy).

322, See supra text accompanying notes 307-12.

323, The Steelworkers’ Trilogy consists of three Supreme Court decisions which are
Jjointly cited for the proposition that a labor arbitration award ray not be vacated or even re-
viewed by a court if the award has its basis within the terms of the collective bargaining
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for the resolution of industrial conflict. This preference for arbitration
has largely developed because of the particular expertise which labor
arbitrators acquire both in the “law of the shop” and labor coniract
administration, and the normally final and binding nature of arbitra-
tion awards.”” Contractual labor arbitration clauses are now so per-
vasive that a recent study conducted by the Bureau of National Af-
fairs found that ninety-eight percent of the collective bargaining
agreements sampled contained some form of arbitration provision.™

There are several well established exceptions to the rule that
arbitration awards are final. Thus, a court may review or even vacate
a labor arbitration decision if it is alleged that a union has breached
its duty of fair representation to a bargaining unit member during the
course of a grievance investigation or hearing.”™ In this situation,
the award produced as a result of that breach is subject to de novo
review.” If the union’s duty of fair representation was in fact vio-
lated, then the award is rescinded and the respective rights of the
parties are re-determined by the reviewing court.™

Another instance when an arbitration award is not considered
final and binding is where its underlying grievance involves an al-
leged violation of civil rights created under Title VIL* In Alexan-

agreement under which the dispute was submitted. See United Steelworkers v. Warrior &
Gulf Navigation Co., 363 U.S. 574 (1960); Unitcd Sicelworkers v. American Mfp. Co., 363
U.S. 564 (1960); United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 393 (1960).
These decisions established a judicially recognized preference for arbitration as a means of
resolving industrial disputes.
It should be noted that the Taft-Hartley Act also recognizes that national labor policy
in the United States favors the arbitration of industrial conflict. That Act states:
Final adjustment by a method agreed upon by the parties is declared to be the
desirable method for settlement of grievance disputes atising over the application or
interpretation of an existing collective-bargaining agrcement.
29 U.S.C. § 173(d) (1988 & Supp. V 1993),

324, See Warrior & Gulf Navigation, 363 1.5, at 381,

325. See Basic Paiterns in Union Contracis, 2 Collective Bargaining Negot. & Conu.
(BNA) 51:5 (Mar. 2, 1995).

326, Vaca v. Sipes, 386 U.S. 171, 174-88 (1967).

327. See id. In Vaca, the Supreme Court held that a union violates its duty of fair repre-
sentation towards a coilective bargaining unit member when its conduct towards that member
is in bad faith, arbimary or discriminatory. fd. at 190. In such a situation, a bargaining unit
member may cither sue s union and the empioyer with which he or she has a dispute un-
der § 301 of the Taft-Hartley Act, ot file charges against the unjon with the National Labor
Relations Board under § 158(b}(1). See id; 29 US.C. § 158(b)(1} (1988}

328, See. e.g., Hings v. Anchor Motor Freight, Inc., 424 U.S. 354 (1976).

329. See Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974). Other instances in which
arbitration awards are not final include those where arbitrators consider rights created under
the Fair Labor Standards Act. These stattory rights exist independently of a collective bar-
gaining agreement providing for grievance arbitration, even though the agreement may contain




1995] The ADA's Impact Upon Federal Labor Law 305

der v. Gardner-Denver Co., the Supreme Court held that the arbitra-
tion process is particularly ill-suited to determine these rights.’®
Thus, an individual who claims that his rights under Title VII were
violated may initiate a federal suit after an arbitration hearing is con-
ducted, even if his grievance has been denied.*

Gardner-Denver is particularly noteworthy because of its effect
upon arbitrations which consider ADA employment discrimination
claims. As previously noted, the ADA has created co-requisite statu-
tory obligations for covered entities not to discriminate against quali-
fied job applicants or employees due to their disability, and to pro-
vide reasonable accommodations for disabled individuals who are
capable, with the assistance of a reasonable accommodation, to per-
form the essential functions of a job.™ These obligations exist inde-
pendently from union and management obligations created by a col-
lective bargaining agreement. Gardner-Denver raises the primary
question whether a grievant is entitled to initiate a plenary ADA suit
after his or her claim is adjudicated under the grievance machinery of
a collective bargaining agreement.”

This final section will consider the potential effect of the Gar-
dner-Denver decision upon grievance arbitration awards which decide
ADA claims. It will also consider the related issue of whether a
mandatory arbitration agreement will supplant an individual’s right to
mnitiate a federal claim under the ADA. Finally, I shall explore the
correct standards by which an arbitrator might be required to decide
ADA claims. In sum, this section will explore the tension between
the statutory rights created by the ADA and the national labor policy
recognizing arbitration as the favored means of resolving industrial
disputes.

provisions mirroring statutory language. Courts have held that the submission to arbitration of
claims which have their basis in these statutes does not bar a grievant from subsequently
initiating a federal court suit based on the same facts, thereby allowing a grigvant two bites
of the apple. See Bamrentine v. Arkansas-Best Freight Sys., Inc., 450 U.S. 728 (1881); Mar- -
shall v. N.L. Indus., 618 F.2d 1220 (7th Cir. 1980); see also Occupational Safety and Health
Act, 29 US.C. §§ 651-678 (1988 & Supp. V 1993).

330, Gardner-Denver, 415 U.S, at 56-58.

33L. The arbitration award may, however, be considered probative evidence regarding the
alleged Title VII violation in the federal lawsuit. See Gardner-Denver, 415 U.S. at 60 n.21.

332, See supra lexi accompanying notes 16-47.

333, Gardner-Denver, 415 U.S. at 38.
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A. To Arbitrate or not to Arbitrate

It appears quite likely that the Gardner-Denver doctrine will be
deemed applicable to ADA claims brought to arbitration, especially in
light of decisions such as Barrentine v. Arkansas-Best Freight System,
Inc. ™ McDonald v. City of West Branch” and Marshail v. N.L.
Industries, Inc.™ where courts have applied the Gardner-Denver
holding to arbitrations concerning other important federal statutory
rights.”” The ADA seems particularly appropriate for similar treat-
ment because as a civil rights statute, like Title VII, it is meant to
ensure an individual’s right to equal opportunities for employment.
The Court in Gardner-Denver explained the difference between statu-
tory rights and rights manifested in a collective bargaining agreement,
pointing out that:

[Title VII] concerns not majoritarian processes, but an individual's
right to equal employment opportunities. [lts] strictures are absolute
and represent a congressional command that each employee be free
from discriminatory practices. Of necessity, the rights conferred can
form nc part of the collective-bargaining process since waiver of
these rights would defeat the paramount congressional purpose be-
hind Title VIL

In submitting his grievance to arbitration, an employee seeks to
vindicate his contractual right under a collective-bargaining agree-
ment. By contrast, in filing a lawsuit ander Title VIi, an employee
asserts independent statutory rights accorded by Congress. The dis-
tincily separate nature of these contractual and statutory rights is not

334, 450 U.S. 728, 737 (1981).

335, 466 U.S. 284, 288-92 (1984).

336. 618 F.2d 1220, 1222 (Tth Cir. 1980).

337. Even though the ADA's legistative history indicates that arbitration is considered the
preferable method of dispute resolution, see 136 CONG. REC. H4582, H46O6 (daily ed. July
12, 1990), it was not meant to supplant federal rights created under the statute, As was noted
in the Judiciary Commitice Report on the ADA, arbitration of an ADA claim was nol meant
to waive an individual’s eniitlement to sue under the Act. The Judiciary Committee pointed
out that “any agreement to submit disputed issucs to arbitration, whether in the context of a
coliective bargaining agrcement or in an employment contract, does not preclude the affected
person from secking relicf under the enforcement provisions of this Act.” HoUSE COMM. ON
JUDICIARY, AMERICANS WITH DISABILITIES ACT oF 1990, H.R. Rep. No. 596, iClst Cong.,
2d Sess. 89 (:990Y, reprinied in 1990 US.C.C.AN. 5635, 598.
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vitiated merely because both were violated as a result of the same
factual occurrence. And certainly no inconsistency results from per-
mitting both rights to be enforced in their respectively appropriate
forums.*™

Similarly, an ADA claim in an arbitration proceeding should not
waive the grievant’s right to initiate a plenary ADA action in federal
court. As in Gardner-Denver, federal rights created under the ADA
are not subsumed within the rights created by a collective bargaining
agreement, even if that agreement contained language prohibiting
employment discrimination against disabled individuals.

A more difficult question is presented by the issue of whether
arbitration is a mandatory condition precedent to the initiation of an
ADA claim. The ADA itself contains language not previously found
in any other civil rights statute indicating that alternate means of
dispute resolution (“ADR”) is the preferable method of resolving
statutory claims:

where appropriate, and to the extent authorized by law, the use
of alternative means of dispute resolution, including settlement,
negotiations, conciliation, facilitation, mediation, factfinding,
minitrials, and arbitration, is encouraged to resolve disputes aris-
ing under this chapter.™”

This language indicates that Congress may have intended ADA claims
to proceed to arbitration first, assuming such claims were grievable
under the applicable collective bargaining agreement, before an ag-
grieved individual is permitted to commence legal proceedings. The

338. Gardner-Denver, 415 1.5, at 5L
339. 4% US.C. § 12212 (Supp. V 1993). The legislative history of this section clearly
indicates that Congress inlended that the Supreme Court’s holding in Gardrer-Denver would
apply to the ADA:
This amemndment was adopied to encourage altermative means of dispute resolution
that are already adopted by law. The commitice wishes to emphasize, however, that
the use of alternative dispute resolution mechanisms is intended to supplement, not
supplant, the remedies provided by this Act. Thus, for example, the commitiee
belicves that any agreement to submit disputes 1o arbitration, whether in the con-
text of a collective agreement or in an employment contract, does not preclude the
affected person from sceking refief under the enforcement provisions of this Act.
This view is consistent with the Supreme Court’s interpretation of Title VII of the
Civil Rights Act of 1964, whose remedial provisions are incorporated by reference
in Tile L The commirtee believes that the approach articulaied by the Supreme
Court in Alexander v. Gardner-Denver Co. applies cqually 1o the ADA and does
not intend that the inclusion of Section 513 be used to preclude rights and reme-
dies that would otherwise be available lo persons with disabilities.
HLR. REp. No. 485, supra powe 55, at 7677,




308 Hofstra Labor Law Journal {Vol. 12:2

Court did not address this issue in Gardner-Denver®® Title VII liti-
gants simply assumed they had the ability to bring a federal lawsuit
once arbitration proceedings concluded.

In 1991, the Supreme Court dealt with a comparable issue in
Gilmer v. Interstate/lJohnson Lane Corp.' In Gilmer, the Court was
presented with the issue of whether an individual who had entered
into a private employment contract with the Securities Exchange
Commission which required the arbitration of all disputes under that
agreement was prohibited from commencing an ADEA action in fed-
eral court’® The employment contract’s arbitration clanse was
found to be specifically enforceable.”® Consequently, the Court dis-
missed plaintiff Gilmer’s action on the ground that he failed to arbi-
trate his employment discrimination claim and granted Gilmer’s
employer’s motion to compel arbitration because arbitration of the
dispute was deemed mandatory.®*

The Court’s decision to compel arbitration was premised on the
plaintiff having entered into the employment contract, thereby person-
ally agreeing to submit his age discrimination claim to arbitration.’”

340. In Gardner-Denver the Court did, however, consider the weight 10 be accorded to an

arbitration award in a subsequent federal action:

We adopt ro standards as to the weight to be accorded an arbitral decision, since

this must be determined in the court’s discretion with regard to the facts and cir-

cumstances of each case. Relevant factors include the existence of provisions in the

collective-bargaining agreement that conform substantially with Title VI, the degree

of procedural faimess in the arbitral forum, adequacy of the record with respect o

the issue of discrimination, and the special competence of particular arbitrators.

Where an arbimal determination gives full consideration to an empioyee's Title VII

rights, a court may properly accord it great weight. This is especially true where

the issuc is solely one of fact, specifically addressed by the parties and decided by

the arbitrator on the basis of an adequate record. But courts should ever be mind-

ful that Congress, in enacting Title VII, thought it necessary to provide a judicial

forum for the ultimate resolution of discriminatory empioyment claims. It is the

duty of courts to assure the full availability of this forum. '
Gardner-Denver, 415 US. at 60 n21. Thus, while the weight accorded to an arbitration
award will vary depending upon the adequacy of the arbitration hearing as well as the lan-
guage contained within the collective bargajning agreement, the ultimate resolution of employ-
ment discrimination claims is left up to the courts.

341. 500 U.S. 20 (1991). Recently, the Second Circuit considered in the context of the-
Fair J.abor Standards Act whether arbitration is a necessary condition precedent te the initia-
tion of a plenary suit. See Tran v. Tran, No. 947994, 1995 U.S, App. LEXIS 10235, at *7
(2d Cir. May 5, 1995) (holding, based on the Supreme Court’s decisions in Gilmer and
Barrentine, that arbitration did not have to precede initiation of a suit}.

342. Gilmer, 500 U.S. at 23,

343, Id,

344, Id at 35.

345, Id, at 33
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Therefore, the Court found no incongruity between the policy con-
cerns of the ADEA and Gilmer’s employment contract, which provid-
ed that all disputes between employer and employee would be subject
to mandatory arbitration.*

The fact that Congress failed to bar mandatory arbitration, and
included statutory language in the ADEA suggesting that a “flexible”
approach should be taken, additionally indicated to the Court that it
would be permissible for arbitration to replace litigation as a means
of resolving age discrimination disputes.®”

An equally plausible, if not more persuasive, argument might be
advanced that the ADA also permits waiver of an employee’s right to
initiate a plenary lawsuit if the employee contractually agrees to arbi-
trate the claims.®® However, since Gilmer suggests that a waiver is
only appropriate where the aggrieved party also is a party to the arbi-
tration agreement,’” waiver of federal statutory rights may not be
appropriate in the collective bargaining context because individual
employees are not actual parties to the agreement. In this respect, the
Supreme Court attempted to distinguish its decisions in Gilmer and
Gardner-Denver;

In Gardner-Denver, the issue was whether a discharged employee
whose grievance had been arbitrated pursuant to an arbitration
clause in a collective-bargaining agreement was precluded from
subsequently bringing a Title VII action based upon the conduct that
was the subject of the grievance. In holding that the employee was
not foreclosed from bringing the Title VII claim, we stressed that an
employee’s contractual rights under a collective bargaining agree-
ment are distinct from the employee’s statutory Title VII rights.

* * *

We further expressed concern that in collective bargaining arbi-
tration “the interests of the individual employee may be subordi-
nated to the collective interests of all employees in the bargaining
unit.”

* * *

There are several imporiant distinctions between the Gardner-
Denver line of cases and the case before us. First, those cases
did not invelve the issue of the enforceability of an agreement

346. {d. at 37.

347, Id. at 29.

348. See 42 US.C. § 12212 (Supp. V 1993).
349, Gilmer, 500 U.S. at 34.
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to arbitraie statutory claims. Rather, they involved the quite
different issue whether arbitration of contract-based claims
precluded subsequent judicial resolution of statutory claims.
Since the employees there had not agreed to arbitrate their
statutory claims, and the labor arbitrators were not authorized
to resolve such claims, the arbitration in those cases under-
standably was held not to preclude subsequent statutory ac-
tions, Second, because the arbitration in those cases occurred
in the context of a collective-bargaining agreement, the
claimants there were represented by their unions in arbiiration
proceedings. An important concern therefore was the tension
between collective representation and individual statutory
rights, a concern not applicable to the present case.”

This decision seems to support the proposition that employees may
waive their right to have claims decided oufside the arbitral context:
However, it also suggests that rights created under the ADA are anal-
ogous to the rights protected in cases such as Barrentine and
Gardner-Denver, rights which are non-waivable and for which a statu-
torily created remedy is always available repardless of the existence
of a mandatory contractual grievance arbitration provision covering
such a claim.

Recent case Jaw under the ADA fails to adequately resolve this
contradiction. In Austin v. Owens-Brockway Glass Container, Inc.,””
the court held that an employee who had initiated a federal lawsuit
under the ADA was estopped from proceeding with her claim because
the collective bargaining agreement covering her employment con-
tained a mandatory arbitration provision.*” The court analogized the
facts of the case to those in Gilmer and found that plaintiff was not
entitled to litigate her claim:

The CBA [collective bargaining agreement] provides in pertinent
part that disputes under the CBA shall be governed by a grievance
procedure which provides for the compulsory submission of all
disputes . . . to a ncatral third party arbitrator whose decision shall

350, [fd. at.33-35 (citations omitted).

351. 844 F. Supp. 1103 (W.D. Va. 1994}

352, Id. at 1107. In Awstin, the plaimtiff was an equipment cleaner and oiler-greaser at
Owens-Brockway Company. In 1992, she became disabled due to an injury sustained while
she was working. Id. at 1103-04. Insicad of being rcasonably accommodated by the offer of
Highter duty work, planti{f’s position was climinated and the only other position available for
which she was qualificd was given to anocther individual, After the elimination of her posi-
tion, plaintff inftiated her ADA suit. Id, at 1103,
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be final and binding upon the parties. . . .

Defendant claims that plaintiff did not follow the grievance
procedure set forth in the CBA and is therefore estopped from pro-
ceeding in the instant lawsuit, Defendant cites Gilmer v. Inter-
statelJohnson Lane Corporation . . . in which the Supreme Court
heid that a claim being brought under the ADEA of 1967 . .. can
be subjected to compulsory arbitration pursuant to an arbiiration
agreement . . . . Defendant also points to amendments to the Civil
Rights Act of 1991 which indicate Congress’ preference that em-
ployment discrimination claims be resolved in alternative dispute
forums.

* * *

Because plaintiff’s complaint was subject to mandatory arbitra-
tion, the Gilmer line of cases applies here. Accordingly, because
plaintiff did not utilize the grievance procedures available . . . |
Summary Judgment will be granted in favor of defendant.”

It should be stressed that the court’s opinion in Austin did not focus
solely on the specific wording of the collective bargaining agree-
ment's mandatory arbifration provision to support its holding. The
court in that case decided that arbitration would be required because
the ADA’s own terms provided that it was the favored means of
resolving such claims.™*

More recently, the United States District Court for the Eastern
District of Pennsylvania decided contrarily in Bruton v. Southeastern
Pennsylvania Transportation Authority (“SEPTA™.** In Bruton, the
plaintiff asserted that his dismissal was, among other things, in viola-
tion of the ADA.» SEPTA moved for a dismissal of plaintiff’s
ADA claim on the ground that it was barred by a contractual arbitra-
tion clause in the collective bargaining agreement.”” Unlike the
court in Austin, this court held that plaintiff’s statutory ADA claim
was not precluded by the arbitration clause, and it denied defendant’s

353. K4 at 1106-97,

354, Id. at 1107,

355. No. 94-3111, 1994 4.8, Dist. LEXIS 12087 (E.D. Pa. Aug. 19, 1994).

356, Jd. at *1. Bruton was an cmployee of SEPTA. He was, during the term of his em-
ployment, an untreated alcoholic; a problem of which his employer was apparently aware. fd.
at *2, Duc to his poor attendance, he was discharged from his position. The discharge was
grieved by Bruton's union and, as a result of the grievance, ke entered inte a last chance
agreemnent (an agreement which provisionally reinstated him and which was conditioned on
his obtaining medical treatment for his alcoholism) with SEPTA, Jd. at *3-4. While Bruton
was enrolled in a rehabilitaion program, he was again discharged due to additional disciptin-
ary infractions. Afier a second grievance was rejected, Bruton commenced suit. 1d. at ¥4,

357, Id. at *8-9.




